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[  40  CFR  Part  85  ] 

CONTROL  OF  AIR  POLLUTION  FROM  NEW 

MOTOR  VEHICLES  AND  NEW  MOTOR 

VEHICLE  ENGINES 

Proposed  Selective  Enforcement  Auditing 
Procedures 

Notice  is  hereby  given  that  Part  85  of 
Title  40  of  the  Code  of  Federal  Regula¬ 
tions  is  proposed  to  be  revised  by  the  ad¬ 
dition  of  a  new  subpart  and  amendments 
to  existing  subparts  as  set  forth  below. 

I.  Explanatory  statement.  The  major 
purpose  intended  to  be  served  by  the  pro¬ 
posed  subpart  and  amendments  is  to 
verify  on  a  selective  basis  that  new  gaso¬ 
line-fueled  and  diesel  light  duty  vehi¬ 
cles  and  new  gasoline-fueled  and  diesel 
light  duty  trucks  conform  at  the  as¬ 
sembly  line  with  the  regulations  with 
respect  to  which  the  certificate  of  con¬ 
formity  was  issued. 

Certification  is  the  principal  tool  used 
for  enforcement  of  standards  for  emis¬ 
sion  of  air  pollutants  from  new  motor 
vehicles  that  EPA  has  employed  since 
the  passage  of  the  Clean  Air  Act  and  is 
based  on  the  emission  performance  of  a 
limited  number  of  prototype  vehicles.  The 
purpose  of  certification  is  to  require  man¬ 
ufacturers  to  demonstrate  that  they  pos¬ 
sess  the  capability  of  designing  vehicles 
which  meet  the  applicable  emission 
standards  for  50,000  miles.  However,  the 
fact  that  a  prototype  vehicle  meets  the 
standards  does  not  guarantee  that  the 
manufacturers’  production  vehicles  will 
also  meet  the  standards.  Evidence  which 
indicates  that  a  significant  portion  of 
production  vehicles  are  not  meeting  the 
standards  is  available  from  the  results 
of  the  California  Air  Resources  Board 
(CARB)  assembly  line  test  program  and 
the  U.S.  E.P.A.’s  in-use  testing  programs. 
One  of  the  CARB  procedures  requires 
quality  audit  testing  of  at  least  two  per¬ 
cent  of  each  manufacturer’s  quarterly 
production  of  vehicles  sold  in  Califor¬ 
nia  for  that  year  using  the  official  Fed¬ 
eral  Test  Procedure  less  the  evaporative 
emission  portion.  In  some  cases  over 
fifty  percent  of  the  vehicles  of  certain 
engine  families  have  failed  the  CARB 
quality  audit  test. 

A  logical  means  of  ensuring  the  com¬ 
pliance  of  production  vehicles  at  the 
time  of  manufacture  is  to  test  them  on 
the  assembly  line  at  the  completion  of 
assembly.  Section  206(b)  of  the  Clean 
Air  Act  authorizes  the  Administrator  to 
test  vehicles  in  order  to  determine 
whether  new  motor  vehicles  being  manu¬ 
factured  by  a  manufacturer  do  in  fact 
conform  with  the  regulations  with  re¬ 
spect  to  which  the  certificate  of  conform¬ 
ity  was  issued. 

The  regulations  proposed  herein  will 
prevent  future  nonconformity,  however, 
EPA  does  not  believe  it  is  possible  to 
quantify  the  air  quality  benefits  for  a 
program  designed  to  enforce  compliance 
with  emission  standards  without  first 
finding  (1)  that  there  are,  in  fact,  ve- 
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hides  being  produced  which  exceed  the 
standards  and  (2)  that  the  program  will 
stop  that  production.  These  findings  can 
be  made  only  for  those  vehicles  which  are 
produced,  do  not  conform,  and  are  de¬ 
tected.  On  the  other  hand,  the  program 
envisioned  in  these  regulations  is  in¬ 
tended  to  provide  a  deterrent  to  the  pro¬ 
duction  of  noncomplying  vehicles.  That 
is,  it  is  a  program'  to  prevent  pollution 
above  established  standards  rather  than 
a  program  to  cure  excessive  pollution  af¬ 
ter  it  occurs.  Thus,  proposed  herein  is  a 
Federal  program  to  test  production  ve¬ 
hicles  in  order  to  establish  a  deterrent  to 
the  production  of  concomplying  vehicles. 

II.  General  description  of  regulations' 
Selective  Enforcement  Auditing  (SEA) 
is  the  term  used  in  this  regulation  to 
describe  the  testing  pursuant  to  an  Ad¬ 
ministrative  Order,  in  accordance  with 
the  Federal  Test  Procedure,  of  a  random 
sample  of  production  vehicles  from  a 
particular  specified  vehicle  configura¬ 
tion  selected  from  a  particular  assembly 
plant  in  order  to:  (1)  determine  whether 
the  production  vehicles  conform  with  the 
regulations  with  respect  to  which  the 
certificate  of  conformity  was  issued,  and 
(2)  provide  the  basis  for  certificate  sus¬ 
pension  or  revocation  in  the  case  of  non¬ 
conformity. 

Testing  is  initiated  by  a  test  order 
which  will  be  issued  by  the  Assistant 
Administrator  for  Enforcement  and 
General  Counsel  or  his  designee  to  the 
manufacturer.  This  test  order  will  re¬ 
quire  the  manufacturer  to  test  vehicles 
from  a  specified  configuration  produced 
at  a  specified  plant. 

Initial  testing  on  any  selected  manu¬ 
facturer’s  vehicles  may  be  limited  to  one 
specific  vehicle  configuration,  but  other 
vehicle  configurations  may  be  selected 
for  testing  pursuant  to  subsequent  test 
orders.  The  term  configuration  includes 
vehicles  of  the  same  make  and  model 
possessing  the  same  type  engine,  emis¬ 
sion  control  system,  transmission,  and 
belonging  to  the  same  inertia  weight 
class.  Upon  receipt  of  the  test  order, 
the  manufacturer  will  randomly  select 
one  or  two  batch  samples,  depending  on 
the  specified  size  of  the  batches,  from 
consecutive  batches  of  vehicles  of  the 
specified  configuration.  A  batch  is  a  col¬ 
lection  of  vehicles  designated  in  the  test 
order  from  which  a  sample  is  to  be 
drawn  to  determine  conformance  with 
the  acceptability  criteria. 

The  SEA  strategy  incorporates  a  mul¬ 
tiple  sampling  plan  by  attributes  in  the 
style  of  Military  Standard  105D.  Mili¬ 
tary  Standard  105D  is  a  collection  of 
sampling  plans  designed  to  be  used  in 
determining  the  acceptability  of  a  batch 
of  items  for  which  one  or  more  inspec¬ 
tion  criteria  have  been  established.  As 
applied  to  motor  vehicle  emissions,  the 
items  being  inspected  are  vehicles  and 
the  inspection  criteria  are  the  emission 
standards.  In  order  to  minimize  or  pre¬ 
clude  the  potential  effects  of  “green 
engine”  on  emission  test  results,  a  man- 


1 A  more  detailed  description  follows  at 
section  IV. 


ufacturer  will  be  allowed  to  accumulate 
whatever  mileage  he  deems  necessary, 
up  to  4000  miles,  prior  to  vehicle  testing. 

The  emission  measurements  on  an  as¬ 
sembly  line  vehicle  obtained  by  use  of 
the  Federal  Test  Procedure  represent 
the  emission  levels  of  that  vehicle  at  the 
time  of  the  test  and  do  not  necessarily 
represent  the  emissions  from  that  ve¬ 
hicle  while  in  use.  The  Clean  Air  Act 
requires  that  vehicles  meet  the  appli¬ 
cable  emission  standards  throughout 
their  useful  life.  When  these  proposed 
regulations  and  amendments  become 
effective,  both  noncatalyst  and  catalyst 
equipped  vehicles  will  be  produced,  al¬ 
though  it  is  anticipated  that  the  major¬ 
ity  of  new  light  duty  vehicles  will  be 
equipped  with  catalysts.  Present  data  on 
the  change  in  emissions  with  increasing 
mileage  for  catalyst  equipped  vehicles 
generally  indicates  a  trend  of  a  more 
rapid  increase  in  emissions  during  early 
mileage  accumulation  and  then  a  less 
rapid  increase  in  emissions  with  higher 
mileage.  In  order  to  account  for  the  first 
period  of  emission  deterioration  (or 
amelioration),2  manufacturers  may  ap¬ 
ply  a  0-4000  mile  deterioration  factor 
calculated  from  the  test  results  of  their 
certification  fleets,  develop  their  own  de¬ 
terioration  (or  amelioration)  factor  af 
a  mileage  between  0-4000  from  produc¬ 
tion  vehicles,  or  accumulate  4000  miles 
on  the  vehicles  prior  to  emission  test¬ 
ing.  The  second  period  of  deterioration 
will  be  accounted  for  by  application  of 
the  usual  4000-50,000  mile  deterioration 
factor  calculated  from  certification  fleet 
test  results.  Manufacturers  will  be  re¬ 
quired  to  apply  these  factors  (where 
applicable)  by  comparing  the  measured 
emissions  of  a  production  vehicle  with 
a  low-mileage  emissions  target  calcu¬ 
lated  by  dividing  the  certification  stand¬ 
ards  by  the  appropriate  factors  to  de¬ 
termine  conformity. 

Although  emissions  from  vehicles  not 
equipped  with  catalysts  generally  de¬ 
teriorate  less  rapidly  than  catalyst 
equipped  vehicles,  same  deterioration  is 
generally  noticed.  Accordingly,  both  the 
customary  4000  to  50,000  mile  deteriora¬ 
tion  factor,  calculated  using  the  test  re¬ 
sults  of  their  certification  fleet,  in  addi¬ 
tion  to  a  0  to  4000  deterioration  (or 
amelioration)  factor  will  be  used  in  cal¬ 
culating  the  low-mileage  emissions  tar¬ 
get  which  will  then  be  compared  to  the 
measured  emissions  of  the  assembly  line 
vehicles  to  determine  compliance.  As  in 
the  case  with  catalyst  equipped  vehicles, 
in  order  to  account  for  the  first  period 
of  degradation  (or  amelioration) ,  manu¬ 
facturers  may  use  a  0-4000  mile  deterio¬ 
ration  (or  amelioration)  factor  calcu¬ 
lated  from  the  test  results  of  their 
certification  fleets,  develop  their  own  de¬ 
terioration  (or  amelioration)  factor  at 


3  Generally,  the  change  in  vehicle  emission 
after  a  certain  period  of  use  is  characterized 
by  deterioration  (i.e.,  emission  increase). 
However,  there  may  be  circumstances  where 
emissions  actually  get  better  (i.e.,  emission 
decrease)  with  use.  If  this  is  the  case  as 
demonstrated  by  available  data,  then  an 
amelioration  factor  will  be  permitted. 
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a  mileage  between  0-4000  from  produc¬ 
tion  vehicles,  or  accumulate  4000  miles 
on  vehicles  prior  to  emission  testing. 

The  sampling  plans  in  the  proposed 
regulation  are  arranged  according  to  the 
size  of  the  batch  from  which  a  batch 
sample  is  to  be  drawn.  Each  plan 
specifies  the  batch  sample  size  and  ac¬ 
ceptance  and  rejection  numbers  for  each 
sample.  As  applied  to  vehicle  emissions, 
the  AQL  is  the  maximum  percentage  of 
failing  vehicles  for  an  individual  pol¬ 
lutant,  that  for  purposes  of  sampling  in¬ 
spection,  can  be  considered  satisfactory 
as  a  process  average,  where  a  vehicle  is 
considered  a  failure  if  it  exceeds  the 
emission  standards  after  application  of 
appropriate  factors  for  the  particular 
pollutant  under  inspection.  The  number 
of  failing  vehicles  in  the  sample  is  com¬ 
pared  to  the  acceptance  and  rejection 
numbers  for  the  appropriate  sampling 
plan.  If  the  number  of  failures  is  less 
than  or  equal  to  the  acceptance  number, 
then  there  is  a  high  probability  that  the 
percentage  of  noncomplying  vehicles  in 
the  batch  is  less  than  the  AQL.  On  the 
other  hand,  if  the  number  of  failing 
vehicles  in  the  batch  sample  is  greater 
than  or  equal  to  the  rejection  number, 
then  there  is  a  high  probability  that  the 
percentage  of  noncomplying  vehicles  in 
the  batch  is  greater  than  the  AQL.  In  the 
first  case,  the  batch  is  labeled  accepted; 
while  in  the  second  case  it  is  labeled 
rejected. 

If  the  first  batch  or  first  two  batches, 
depending  on  the  number  required,  in¬ 
spected  in  response  to  a  test  order  are 
accepted,  the  manufacturer  will  not  be 
required,  at  that  time,  to  do  any  fur¬ 
ther  sampling  and  testing  of  vehicles  of 
that  configuration  pursuant  to  the  test 
order.  Rejection  of  the  batch  if  only  one 
is  required  to  be  inspected,  or  rejection 
of  either  the  first  or  second  batch  if  two 
are  required  to  be  inspected,  would  result 
in  a  number  of  subsequent  actions.  First, 
the  certificate  is  suspended  with  respect 
to  the  vehicles  in  the  rejected  batch 
which  are  still  in  the  manufacturer’s 
hands  until  he  is  able  to  make  the  neces¬ 
sary  repairs  and/or  adjustments  to  bring 
them  into  compliance.  Second,  the  manu¬ 
facturer  must  begin  to  inspect  consecu¬ 
tive  batches  of  the  affected  configuration 
to  determine  whether  each  batch  can  be 
accepted.  If  a  sufficient  number  of  con¬ 
secutive  batches  are  accepted,  then  the 
manufacturer  can  discontinue  testing 
pursuant  to  the  test  order.  However,  if 
batches  continue  to  be  rejected,  the 
certificate  of  conformity  may  be  sus¬ 
pended  or  revoked  in  whole  or  in  part 
with  respect  to  vehicles  of  that  config¬ 
uration  produced  at  that  plant.  The 
certificate  of  conformity  is  suspended 
with  respect  to  any  vehicle  falling  the 
audit  test  and  any  failing  vehicles  must 
be  fixed  and  pass  a  retest  before  they  can 
be  offered  for  sale  regardless  of  whether 
the  batch  was  labeled  accepted  or  re¬ 
jected.  If  any  particular  configuration  is 
found  not  to  conform,  the  Administra¬ 
tor  may  issue  additional  test  orders  for 
testing  of  vehicles  of  that  configuration 
produced  at  other  plants  and  also  for 
other  configurations  of  that  same  engine 


family  produced  by  the  manufacturer  at 
that  plant  or  other  plants. 

Once  a  certificate  is  suspended  or  re¬ 
voked  for  a  configuration,  it  will  remain 
suspended  until  a  manufacturer  has 
taken  corrective  action  to  bring  the  ve¬ 
hicles  into  compliance.  He  must  demon¬ 
strate  that  the  vehicles  are  meeting  the 
standards  by  reinstating  batch  inspec¬ 
tion  in  accordance  with  the  second  se¬ 
quence  test  requirements  of  a  test  order 
and  the  regulations.  If  batches  continue 
to  be  rejected  despite  the  corrective  ac¬ 
tion  taken  by  the  manufacturer  on  a 
configuration,  for  which  the  certificate 
has  been  suspended,  the  Administrator 
may  consider  revoking  the  certificate  for 
that  configuration.  Once  revocation  has 
occurred  and  the  manufacturer  wishes  to 
continue  sales  of  the  tested  configura¬ 
tion,  he  will  be  required  to  notify  the 
Administrator  and  request  approval  for 
the  proposed  remedy  on  that  configura¬ 
tion  in  addition  to  reinstituting  batch 
inspection  in  accordance  with  the  second 
sequence  test  requirements  of  a  test  order 
and  the  regulations  when  the  proposed 
remedy  is  approved. 

The  decision  whether  to  suspend  or  re¬ 
voke  a  certificate  of  conformity  in  whole 
or  in  part  will  be  made  by  the  Admin¬ 
istrator  based  on  whether  the  proposed 
remedy  for  the  nonconformity  is  one 
requiring  notification  and  approval  un¬ 
der  the  appropriate  addition  of  vehicles 
or  change  provisions  of  the  regulations 
(40  CFR  85  et  seq.).  If  the  remedy  does 
require  notification  and  approval,  the 
certificate  may  be  revoked ;  otherwise  the 
certificate  will  be  suspended. 

ni.  SEA  benefits.  SEA  will  complement 
both  the  present  certification  program 
and  the  evolving  recall  surveillance  pro¬ 
gram.  Because  certification  involves  test¬ 
ing  of  prototype  vehicles  and  SEA  in¬ 
volves  testing  of  certified  production  ve¬ 
hicles,  SEA  will  bridge  the  gap  between 
the  emission  performance  of  certification 
prototype  vehicles  and  production  vehi¬ 
cles.  The  in-use  testing  program  is  used 
to  determine  whether  vehicles  in  use, 
which  have  been  properly  maintained 
and  used,  do,  in  fact,  conform  to  applica¬ 
ble  standards  throughout  their  useful 
lives.  In  the  event  substantial  numbers  of 
such  vehicles  do  not  conform,  the  class 
may  be  recalled.  SEA  will  be  used  to  de¬ 
termine  whether  production  vehicles,  al¬ 
though  covered  by  valid  certificates  of 
conformity,  do,  in  fact,  conform  to  the 
standards  prior  to  introduction  into  com¬ 
merce. 

Selective  enforcement  auditing  will 
also  serve  as  an  important  source  of  data 
for  the  in-use  testing  program  which  can 
result  in  recall  of  vehicles  already  in 
commerce  by  identifying  classes  which 
contain  a  substantial  number  of  non¬ 
complying  vehicles  at  the  time  of  manu¬ 
facture. 

SEA  differs  from  the  traditional  con¬ 
cept  of  assembly  line  testing  (ALT)  in 
that  while  ALT  contemplates  testing  all 
or  some  representative  sample  of  vehicles 
coming  off  the  production  line  in  a  con¬ 
tinuous  fashion,  SEA  would  be  limited  to 
testing  representative  samples  of  partic¬ 
ular  vehicle  configurations  on  a  selective 


basis.  Testing  of  new  production  vehicles 
on  a  limited  basis  allows  the  use  of  the 
Federal  Test  Procedure  (FTP)  and  thus 
avoids  the  problem  of  short  test  correla¬ 
tion  with  the  FTP. 

The  traditional  concept  of  ALT  im¬ 
poses  a  full  time  continuous  testing  bur¬ 
den  on  the  manufacturer  which  does  not 
depend  on  the  degree  of  compliance  of 
the  production  vehicles  with  applicable 
emission  standards.  SEA,  however,  would 
impose  a  testing  burden  which  is  re¬ 
lated  to  the  percentage  of  vehicles  found 
to  be  in  noncompliance.  If,  based  on  test 
results,  a  manufacturer’s  vehicles  are 
found  to  be  substantially  in  compliance, 
he  will  be  required  to  perform  a  minimal 
amount  of  testing.  But  if  a  manu¬ 
facturer’s  production  vehicles  are  found 
to  be  in  noncompliance,  then  the  amount 
of  required  testing  will  increase  depend¬ 
ing  upon  the  extent  of  such  noncompli¬ 
ance. 

The  very  fact  that  certification  ve¬ 
hicles  are  prototypes  means  that  spe¬ 
cial  techniques,  which  are  not  used  in 
the  manufacture  of  production  vehicles, 
were  used  in  their  construction.  The  mass 
production  techniques  may  result  in  the 
vehicles  having  emission  characteristics 
different  from  the  prototypes  even 
though  the  designs  are  identical.  SEA 
will  verify  that  any  prototype-to-produc- 
tion  slippage  has  not  caused  production 
vehicles  to  fail  to  comply  at  the  time  of 
manufacture.  . 

SEA  is  desirable  from  the  standpoint 
of  assuring  that  a  manufacturer  will  im¬ 
prove  or  maintain  high  standards  of 
quality  control  to  preclude  production 
vehicles  from  failing  SEA  testing  because 
of  poor  construction  techniques  or  an  as¬ 
sembly  process  which  adversely  affects 
emission  performance. 

IV.  Detailed  description  of  regulations. 
A.  Test  order.  Test  orders  are  confined  to 
a  single  vehicle  configuration  so  that 
noncompliance  can  be  associated  with  a 
particular  vehicle  type,  and  initial  test¬ 
ing  may  be  kept  to  a  minimum.  An  alter¬ 
native  configuration  may  be  designated 
in  the  test  order  in  the  event  vehicles  of 
the  first  configuration  are  not  available. 
If  problems  are  found  with  a  particular 
configuration,  this  may  serve  as  an  in¬ 
dication  of  potential  problems  with  other 
similar  configurations  and  may  trigger 
the  issuance  of  additional  test  orders. 

B.  Selection  of  vehicles  for  testing.  The 
production  vehicles  identified  in  the  test 
order  will  be  of  the  subclassification  of 
an  engine  family  known  as  a  configura¬ 
tion.  Samples  of  production  vehicles  of 
the  configuration  selected  for  testing  will 
be  randomly  drawn  from  batches  of  ve¬ 
hicles.  A  batch  is  the  collection  of  vehicles 
designated  in  the  test  order  from  which  a 
sample  is  to  be  drawn  to  determine  con¬ 
formance  with  the  acceptability  criteria. 
The  purpose  of  the  random  selection  is 
to  ensure  that  a  representative  sample  is 
drawn.  As  a  guideline,  the  Administrator 
will  normally  select  as  a  batch  the  col¬ 
lection  of  successively  produced  vehicles 
of  a  configuration  produced  during  a 
shift. 

A  batch  defined  in  this  manner  will 
allow  the  Administrator  to  select  batch 
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sizes  small  enough  to  keep  the  number 
of  vehicles  to  be  tested  at  a  reasonable 
number  and  yet  be  large  enough  to  en¬ 
able  EPA  to  draw  statistically  valid  con¬ 
clusions  about  the  emission  performance 
of  all  vehicles  of  that  configuration 
manufactured  by  the  manufacturer  at 
that  plant  at  that  time. 

One  important  factor  which  will  in¬ 
fluence  the  decision  of  the  Administrator 
to  issue  a  test  order  to  a  manufacturer 
is  whether  the  manufacturer  is  conduct¬ 
ing  emission  testing  of  production 
vehicles  on  his  own  cognizance  using  a 
sampling  scheme  which  is  more  power¬ 
ful,  similar  to,  or  identical  to  the  one 
proposed  in  these  regulations.  If  a  manu¬ 
facturer  can  provide  evidence  that  his 
vehicles  are  meeting  standards  based  on 
tests  and  sampling  methods  acceptable 
to  EPA,  issuance  of  a  test  order  may  not 
be  necessary. 

C.  Test  procedures  and  compliance 
with  standards.  The  prescribed  test  is 
the  official  Federal  Test  Procedure,  less 
the  evaporative  emission  portion,  with 
the  manufacturer  allowed  to  accumulate 
sufficient  mileage  to  stabilize  exhaust 
emissions.  Amendments  to  those  portions 
of  the  regulations  which  prescribe  the 
test  procedures  for  certification  have 
been  made  to  separate  evaporative  emis¬ 
sions  testing  from  exhaust  emissions 
testing.  The  evaporative  portion  of  the 
test  will  not  normally  be  required  by 
SEA  because  of  the  added  test  burden 
and  the  fact  that  most  evaporative  con¬ 
trol  systems  are  extremely  reliable,  and 
the  mere  presence  of  the  system  offers 
substantial  assurance  that  the  vehicle 
will  conform  to  the  evaporative  emission 
standards.  Nevertheless,  if  there  exists 
good  cause  to  suspect  the  adequacy  of  a 
specific  evaporative  control  system,  the 
test  order  may  require  appropriate 
testing. 

D.  Mileage  accumulation.  Some  manu¬ 
facturers  may  be  concerned  that  vehicle 
emissions  at  zero  or  very  low  mileage  on 
some  vehicle  configurations  might  be  un¬ 
stable  or  erratic  and  not  representative 
of  true  emission  performance.  This  may 
be  attributed  to  the  newness  of  the 
engine-system  combination  and  may  be 
overcome  at  some  point  when  the  engine 
has  “wom-in”  (i.e.,  the  pistons  have 
sealed,  excess  lubricant  has  been  burned 
out  of  the  combustion  chambers  and  ex¬ 
haust  system,  etc.) .  Because  of  this  con¬ 
cern,  these  regulations  provide  that  prior 
to  testing  production  vehicles,  manu¬ 
facturers  may  accumulate  whatever 
mileage  they  deem  necessary,  up  to  4000 
miles,  to  minimize  this  effect  on  both 
catalyst  and  noncatalyst  vehicles. 

E.  Deterioration.  Testing  of  produc¬ 
tion  vehicles  under  section  206  of  the 
Clean  Air  Act  is  conducted  in  order  to 
determine  whether  such  vehicles  do,  in 
fact,  conform  to  the  regulations  with  re¬ 
spect  to  which  the  certificate  of  con¬ 
formity  was  issued.  Because  the  certifica¬ 
tion  regulations  include  the  requirement 
that  prototype  vehicles  demonstrate 
compliance  with  the  section  202  stand¬ 
ards  for  50,000  miles,  it  is  not  sufficient 
to  simply  test  vehicles  at  low  mileage  in 
order  to  effectively  demonstrate  probable 


compliance  at  higher  mileage  because  of 
the- phenomenon  known  as  deterioration. 

As  vehicles  accumulate  miles  and  parts 
wear,  the  emission  performance  generally 
deteriorates  (i.e.,  the  emissions  increase) . 
Although  this  deterioration  (or  ameliora¬ 
tion,  in  the  event  emissions  actually  im¬ 
prove  with  mileage)  phenomenon  exists 
on  both  noncatalyst  equipped  and  cata¬ 
lyst  equipped  vehicles,  the  deterioration 
phenomenon  is  especially  critical  with 
catalyst  equipped  vehicles.  A  fresh  cata¬ 
lyst  may  demonstrate  very  efficient  emis¬ 
sion  control;  however,  as  miles  are  ac¬ 
cumulated,  the  conversion  efficiency 
decreases  and  emissions  increase.  Data 
on  catalyst  equipped  vehicles  indicates 
that  emissions  from  such  vehicles  de¬ 
teriorate  more  rapidly  from  zero  to  4000 
miles  than  from  4000  to  50,000  miles  (or 
25,000  miles,  whichever  is  the  useful  life 
of  the  catalyst) .  Generally,  early  rapid 
catalyst  deterioration  takes  place  some¬ 
where  in  the  accumulation  of  the  first 
few  thousand  miles;  that  is,  virgin  cata¬ 
lyst  efficiency  deteriorates  only  very 
gradually  throughout  the  remaining  life 
of  the  catalyst.  Testing  of  production 
line  cars  with  virgin  catalysts  at  zero 
miles  could  therefore  lead  to  false  con¬ 
clusions  about  in-use  vehicle  emission 
performance  if  only  the  4000-50,000  mile 
deterioration  factor  were  used  to  deter¬ 
mine  conformity.  Therefore,  a  factor  may 
be  derived  which  relates  low  mileage  (i.e., 
that  mileage  at  which  production  ve¬ 
hicles  are  tested)  to  4000  miles. 

The  inverse  of  deterioration,  or  ame¬ 
lioration,  is  also  possible  with  certain 
emission  control  systems. 

Thus,  known  emission  deterioration  or 
amelioration  must  be  accounted  for  in 
making  the  determinations  of  compli¬ 
ance  of  new  production  vehicles.  One 
method  of  accounting  for  deterioration 
or  amelioration  requires  that  appropriate 
factors  be  applied  to  the  new  vehicle 
emission  values  on  both  noncatalyst  and 
catalyst  equipped  vehicles.  (The  actual 
technique,  using  a  low  mileage  target, 
will  be  discussed  later.)  These  factors 
may  be  those  derived  as  described  below. 

1.  4000-50,000  Mile  Deterioration  fac¬ 
tor.  The  applicable  4000-50,000  mile  de¬ 
terioration  factor  derived  for  each  engine 
family  during  certification  and  for  each 
pollutant  will  be  used  to  determine  com¬ 
pliance  with  applicable  emission  stand¬ 
ards. 

2.  0-4000  mile  deterioration  factors. 
The  regulations  provide  optional  meth¬ 
ods  of  developing  the  low  mileage  (0- 
4000  mile)  deterioration  (amelioration) 
factor.  The  first  requires  use  of  factors 
for  each  pollutant  derived  by  using  the 
measured  emissions  at  zero  and  4000 
miles  for  the  certification  emission  data 
vehicles  for  each  engine  family.  This 
method  requires  that  each  production  ve¬ 
hicle  to  be  tested  be  driven  to  the  average 
number  of  miles  accumulated  during 
certification  prior  to  the  “zero”  mile  test 
on  the  emission  data  cars  from  that 
family. 

All  applicable  test  results  for  emission 
data  vehicles  for  each  engine  family  will 
be  plotted  as  a  function  of  mileage  on 
the  system  and  the  best  fit  straight  line 


drawn  through  the  data  points.  The  0- 
4000  mile  factor  will  be  calculated  by 
dividing  interpolated  4000  mile  emissions 
by  interpolated  average  “zero  mile” 
emissions. 

The  second  method  permits  the  man¬ 
ufacturer  to  derive  his  own  low  mileage 
factors  and  associated  mileage  accumu¬ 
lation  requirements  up  to  4000  miles,  on 
the  basis  of  production  vehicle  test  data 
rather  than  the  certification  data.  In 
order  to  use  this  alternative  the  manu¬ 
facturer  must  submit  a  request  for  ap¬ 
proval  to  the  Administrator  accompanied 
by  supporting  data,  and  the  request  must 
be  approved  by  the  Administrator.  This 
alternative  allows  the  manufacturer, 
where  he  is  concerned  with  the  stability 
of  emissions  from  his  production  ve¬ 
hicles,  to  accumulate  mileage,  up  to  4000 
miles,  before  applying  the  low  mileage 
factors.  Where  the  manufacturer  does 
elect  to  accumulate  4000  miles,  no  0-4000 
mileage  factor  is  applicable  to  the  test 
results,  only  a  4000-50,000  mile  factor. 

EPA  requests  that  manufacturers  pro¬ 
vide  constructive  comments  on  these 
alternatives  for  accounting  for  0-4000 
mile  deterioration  (or  amelioration)  and 
submit  viable  variations  or  other  alter¬ 
natives,  supported  by  appropriate  data 
and  rationale.  Comments  are  also  re¬ 
quested  on  other  alternatives  for  ac¬ 
counting  for  the  4000-50,000  mile  de¬ 
terioration. 

3.  Low  mileage  target.  The  determi¬ 
nation  of  conformity  of  an  assembly  line 
vehicle  with  the  applicable  emission 
standard  for  purposes  of  the  sampling 
audit  will  be  made  by  comparing  the 
measured  emissions  of  the  assembly  line 
vehicle  with  a  low  mileage  target.  The 
low  mileage  target  is  derived  for  a  con¬ 
figuration  by  dividing  the  applicable 
section  202  standard  for  that  pollutant 
by  the  product  of  the  applicable  engine 
family  deterioration  factors  for  0-4000 
miles  and  for  4000-50,000  miles. 

F.  Sampling  plans  and  decision  cri¬ 
teria.  The  sampling  plans  in  the  pro¬ 
posed  regulations  are  similar  to  those 
in  Military  Standard  105D,  Sampling 
Procedures  and  Tables  for  Inspection  by 
Attributes.  Sampling  inspection  pro¬ 
grams  have  been  widely  and  successfully 
used  in  government  and  industry  for 
many  years.  One  of  the  most  widely  used 
and  best  developed  guides  to  sampling 
plans  and  procedures  for  inspection  by 
attributes  is  Military  Standard  105D, 
developed  by  the  Department  of  De¬ 
fense.  The  SEA  strategy  includes  the 
use  of  a  multiple  sampling  plan  by  at¬ 
tributes  in  the  style  of  Mil-Std-105D. 
Under  inspection  by  attributes,  items  are 
inspected  or  tested  to  determine  whether 
they  meet  the  prescribed  specification 
(the  prescribed  specification  is  the  at¬ 
tribute)  .  The  basic  decision  criterion  is 
the  number  of  products  whose  param¬ 
eters  of  interest  meet  specification. 

The  particular  type  of  inspection  plan 
which  has  been  adopted  for  SEA  is 
known  as  multiple  sampling.  Multiple 
sampling  differs  from  single  sampling  in 
that  small  consecutive  test  samples  are 
concurrently  drawn  from  a  batch  sample 
and  tested  rather  than  one  large  sample 
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being  drawn  and  tested.  In  most  cases 
acceptance  or  rejection  of  a  batch  can 
take  place  after  one  or  a  few  test  sam¬ 
ples  have  been  tested.  As  a  result  sig¬ 
nificantly  fewer  vehicles  than  the 
entire  large  batch  sample  will  need  to  be 
tested.  Multiple  sampling  offers  the  ad¬ 
vantage  of  keeping  the  number  of  ve¬ 
hicles  requiring  testing  to  a  minimum 
when  an  acceptable  majority  of  vehicles 
are  meeting  the  standards. 

The  regulations  proposed  here  contain 
an  Acceptable  Quality  Level  (AQL)  of 
10  percent  applicable  to  measured  ve¬ 
hicle  emissions  when  compared  to  the 
“low-mileage  targets"  calculated  by  di¬ 
viding  the  applicable  standards  under 
Section  202  by  the  associated  deteriora¬ 
tion  factors  derived  from  certification 
testing.  The  regulations,  thus,  would  re¬ 
quire  virtually  every  vehicle  to  meet  ap¬ 
plicable  standards  after  adjustment  for 
deterioration,  with  only  10  percent  of  the 
vehicles  allowed  to  exceed  the  low-mile¬ 
age  target  to  provide  for  test  variability 
and  isolated  instances  of  nonconformity. 
That  is  the  goal  of  the  SEA  program. 

However,  given  that  the  program  pro¬ 
posed  here  is  new,  it  may  be  desirable  to 
initiate  the  program  with  a  higher  AQL, 
to  be  reduced  to  the  goal  of  10  percent 
in  future  years  after  some  experience 
with  the  program  is  gained.  It  may  also 
be  desirable  to  repeat  the  process  of  mov¬ 
ing  from  a  higher  to  a  lower  AQL  when¬ 
ever  standards  are  made  more  stringent 
to  provide  time  for  learning  to  control 
vehicle  quality  at  the  new  standards  lev¬ 
els.  Comment  is  specifically  solicited  on 
the  level  of  the  initial  AQL  and  the 
schedule  for  meeting  the  ultimate  goal 
of  10  percent.  I£  is  contemplated  that 
while  a  higher  AQL  is  in  effect  and  ap¬ 
plicable  to  the  “low  mileage  targets",  an 
AQL  of  10  percent  may  be  made  appli¬ 
cable  to  measured  vehicle  emissions  when 
compared  to  the  section  202  standards,  so 
that  virtually  every  vehicle  will  still  meet 
the  section  202  standards  before  adjust¬ 
ment  for  deterioration. 

G.  Inspection  criteria  and  number  of 
batches  required  to  be  inspected.  Asso¬ 
ciated  with  any  sampling  plan  is  the  pro¬ 
ducer’s  risk  and  the  consumer’s  risk.  Pro¬ 
ducer’s  risk  is  commonly  understood  to 
be  the  probability  that  a  batch  will  be 
rejected  when  the  true  percentage  de¬ 
fective  is  less  than  or  equal  to  the  AQL. 
Consumer’s  risk  is  the  probability  that 
a  batch  will  be  accepted  when  the  true 
percentage  defective  is  greater  than  the 
AQL.  The  only  type  of  sampling  plan 
which  has  no  producer’s  or  consumer’s 
risk  is  one  in  which  every  item  in  the 
batch  is  inspected.  If  the  sample  size  is 
smaller  than  the  batch  size,  then  the 
sampling  plan  is  characterized  by  what  is 
called  the  operating  characteristic  curve, 
which  is  the  variation  of  the  probability 
of  acceptance  of  a  batch  with  the  true 
percentage  defective. 

The  proposed  regulations  require  that 
a  sequence  of  batches  be  inspected.  This 
is  necessary  to  ensure  that  a  sufficient 
number  of  vehicles  is  inspected  so  that 
EPA’s  decision  to  suspend  or  revoke  a 
certificate  of  conformity  or  to  take  no 


further  enforcement  action  has  statis¬ 
tical  validity.  The  proposed  regulations 
establish  a  separate  sampling  plan  and 
sequence  for  inspection  of  batches  for 
various  ranges  of  batch  size.  This  was 
done  so  that  the  overall  operating  char¬ 
acteristic  (OC)  curve  for  different  batch 
sizes  could  be  matched  as  closely  as  pos¬ 
sible.  In  determining  the  sampling  plans 
that  will  be  used,  the  number  of  batches 
that  will  be  inspected  and  the  number 
of  batches  that  must  be  accepted  in  order 
to  preclude  suspension  or  revocation  of 
certificates  of  conformity,  overall  oper¬ 
ating  characteristic  curves  were  devel¬ 
oped  for  various  combinations  of  the 
above.  The  overall  operating  character¬ 
istic  curve  is  the  variation  of  the  prob¬ 
ability  of  not  suspending  a  certificate 
with  the  true  percentage  defective.  Only 
those  combinations  which  had  a  produc¬ 
er’s  risk  of  five  percent  or  smaller  were 
considered. 

The  inspection  sequence  for  each 
batch  size  consists  of  a  first  sequence  and 
a  second  sequence.  The  purpose  of  this 
two  phase  inspection  sequence  is  to 
minimize  the  amount  of  testing  in  those 
cases  where  manufacturers  are  produc¬ 
ing  complying  vehicles.  In  the  majority 
of  cases,  manufacturers  who  are  pro¬ 
ducing  complying  vehicles  will  only  have 
to  complete  the  first  sequence,  while 
manufacturers  who  are  producing  non¬ 
complying  vehicles  will  have  to  com¬ 
plete  both  sequences.  For  some  batch 
sizes,  the  initial  inspection  criteria  are 
normal  and  switch  to  tightened  when 
the  second  inspection  sequence  begins; 
for  other  batch  sizes,  the  initial  inspec¬ 
tion  criteria  are  tightened  and  no  switch 
occurs.  These  differences  in  inspection 
criteria  are  necessary  in  order  to  make 
the  overall  OC  curves  for  different  batch 
sizes  as  nearly  the  same  as  possible  while 
minimizing  the  expected  number  of  ve¬ 
hicles  to  be  tested. 

The  acceptable  quality  level  is  appli¬ 
cable  to  each  pollutant.  Therefore,  the 
sampling  plans  will  be  applied  for  each 
individual  pollutant.  Once  the  required 
number  of  batches  for  a  particular  pol¬ 
lutant  has  been  accepted,  no  further 
testing  with  regard  to  that  test  order 
for  that  particular  pollutant  is  neces¬ 
sary.  However,  as  long  as  continued  sam¬ 
pling  is  required  for  any  pollutant,  test¬ 
ing  must  continue  pursuant  to  that  test 
order  until  the  required  number  of 
batches  is  accepted  (or  the  point  of  cer¬ 
tificate  suspension  is  reached)  for  that 
particular  pollutant. 

H.  Time  limitations.  Since  the  number 
of  vehicles  tested  in  response  to  a  test 
order  may  vary  considerably,  a  fixed  time 
limit  cannot  be  placed  on  completing  all 
testing.  The  proposed  approach  is  to 
establish  the  time  limit  on  a  per  vehicle 
basis,  taking  mileage  accumulation  and 
transportation  requirements,  if  any  into 
consideration.  If  the  manufacturer 
elects  to  use  the  average  mileage  accu¬ 
mulation  on  the  certification  emission 
data  vehicles  at  the  time  of  the  zero 
mile  test,  then  it  is  expected  he  would 
complete  mileage  accumulation  and  test¬ 
ing  on  four  vehicles  per  day  per  test  cell. 


If  the  manufacturer  elects  to  use  a  dif¬ 
ferent  mileage  accumulation,  then  he 
would  be  allowed  an  additional  day  per 
vehicle  for  each  500  miles  of  accumula¬ 
tion.  The  manufacturer  would  also  be  al¬ 
lowed  a  reasonable  amount  of  time  for 
transport  of  vehicles  to  a  test  facility  if 
one  were  not  available  at  the  assembly 
plant.  He  is  still  required  to  test  a  mini¬ 
mum  of  four  vehicles  per  day  per  test 
cell. 

1.  Suspension  and  revocation  of  a  cer¬ 
tificate  of  conformity.  1.  Noncompliance 
with  a  test  order.  The  regulations  provide 
that  when  a  manufacturer  refuses  upon 
request  to  test  vehicles  in  compliance 
with  a  test  order  in  a  timely  manner  or 
refuses  to  provide  the  Administrator 
with  vehicles  to  test,  the  Administrator 
may  suspend  the  certificate  with  regard 
to  that  configuration.  In  contrast,  when 
a  manufacturer  is  merely  unable  to  com¬ 
ply  with  the  test  order  due  to  conditions 
and  circumstances  beyond  his  control, 
no  suspension  will  occur.  In  any  case  in 
which  a  suspension  does  result  because 
of  such  refusal  to  test,  the  manufacturer 
will  be  provided  a  hearing  to  establish 
that  he  refused  due  to  an  inability. 

2.  Noncomplying  vehicles.  If  the  pro¬ 
duction  vehicle  testing  program  con¬ 
templated  in  these  regulations  is  to  ef¬ 
fectively  implement  section  206(b)  of  the 
Clean  Air  Act,  the  program  must  provide 
for  the  suspension  or  revocation  of  a 
manufacturer’s  certificate  of  conform¬ 
ity  by  the  Administrator  if  vehicles  fail 
to  comply  with  the  regulations  with  re¬ 
spect  to  which  the  certificates  were  is¬ 
sued.  For  any  particular  batch  of  vehi¬ 
cles,  a  certificate  would  be  suspended 
with  regard  to  the  vehicles  still  in  the 
hands  of  the  manufacturer  when  the 
number  of  failing  vehicles  for  any  pol¬ 
lutant  exceeds  the  maximum  number  of 
failures  provided  for  by  the  established 
acceptable  quality  level;  i.e.,  the  batch  is 
labeled  rejected.  The  certificate  is  sus¬ 
pended  only  with  regard  to  those  tested 
vehicles  whose  measured  emission(s) 
exceed  the  low  mileage  targets.  Once  a 
manufacturer  begins  testing  vehicles 
from  consecutive  batches  of  the  same 
configuration  and  he  is  unable  to  demon¬ 
strate  compliance  after  inspecting  the 
appropriate  number  of  consecutive 
batches,  the  Administrator  may  sus¬ 
pend  or  revoke  the  certificate  of  con¬ 
formity  for  vehicles  of  that  configura¬ 
tion  produced  at  that  plant. 

The  decision  whether  to  suspend  or 
revoke  a  certificate  of  conformity  de¬ 
pends  on  whether  the  remedy  for  the 
nonconformity  proposed  by  the  manu¬ 
facturer  is  one  requiring  notification 
and  approval  under  the  applicable  addi¬ 
tion  of  vehicle  or  change  provisions  of 
the  regulation  (40  CFR  85  et  seq.) .  Cer¬ 
tificates  will  be  suspended,  except  that 
where  notification  and  approval  of  a 
remedy  are  required,  under  the  addi¬ 
tion  of  vehicle  or  chahge  provisions  of  40 
CFR  85,  et  seq.,  the  certificate  will  be 
revoked.  When  a  certificate  has  been 
suspended  with  regard  to  a  particular 
configuration,  the  suspension  is  lifted 
with  regard  to  those  vehicles  actually 
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tested  and  determined  to  conform  to  the 
regulations.  Vehicles  of  a  suspended  con¬ 
figuration  which  fail  the  emissions  test 
may  have  their  certificate  reinstated  if 
their  nonconformity  is  remedied  and 
they  pass  a  retest,  provided  the  remedy 
is  not  one  requiring  notification  and  ap¬ 
proval  under  the  applicable  addition  of 
vehicle  or  change  provisions  of  the  regu¬ 
lation  (40  CFR  85  et  seq.) . 

When  a  certificate  has  been  revoked 
with  respect  to  a  nonconforming  con¬ 
figuration.  the  certificate  will  not  be 
reinstated  either  for  individual  vehi¬ 
cles  or  the  configuration  as  a  whole  un¬ 
til  the  necessary  notification  is  made 
and  approvals  are  obtained  pursuant  to 
the  applicable  addition  of  vehicle  or 
change  provision  of  40  CFR  85,  et  seq., 
and  additional  testing  is  reinstituted  in 
accordance  with  the-  conditions  of  the 
test  order  and  regulations.  It  is  impor¬ 
tant  to  note  that  the  certificate  would  be 
suspended  or  revoked  only  for  vehicle 
configurations  which  fail  to  comply. 

Once  a  certificate  of  conformity  has 
been  suspended,  the  manufacturer  is  re¬ 
quired  to  report  to  EPA  the  corrective 
action  he  will  take  and  demonstrate  com¬ 
pliance  by  appropriate  testing  in  order 
to  have  certificate  coverage  reinstated. 

If  further  SEA  testing  revealed  that  the 
suspended  configuration  was  still  in  non- 
compliance,  this  may  be  grounds  for 
revocation  of  the  certificate  since  the 
remedy  can  be  considered  to  have  been 
ineffective  and  a  different  or  more  ex¬ 
tensive  remedy  is  required.  The  revoca¬ 
tion  is  required  to  prevent  the  distribu¬ 
tion  of  any  vehicles  until  a  suitable 
remedy  is  available,  implemented  and 
continued  testing  demonstrates  vehicle 
conformity. 

J.  Example.  A  manufacturer  receives 
a  test  order  to  select  and  test  samples  of 
vehicles  from  a  particular  configuration 
manufactured  at  a  particular  plant  on 
a  particular  day.  The  configuration  is 
specified  in  terms  of  a  particular  make 
of  car,  model,  engine,  and  transmission. 
The  batch  size  is  specified  in  the  test 
order  as  200  vehicles  and  approximates 
the  number  of  vehicles  of  that  configura¬ 
tion  produced  on  the  average  per  shift 
at  that  plant. 

From  Appendix  VIII,  Table  I,  the 
manufacturer  determines  that  the  code 
letter  corresponding  to  the  number  of 
vehicles  in  the  batch  is  G.  From  Appen¬ 
dix  vm,  Table  II,  he  determines  that 
the  testing  sequence  is  one  batch  on 
normal  inspection  criteria,  followed  by 
four  on  tightened,  if  the  first  batch  is 
rejected.  He  then  enters  Appendix  VIH, 
Table  III,  at  code  letter  G  and  notes  that 
the  maximum  cumulative  sample  size  is 
56.  Since  the  batch  sample  must  be  ten 
percent  larger  than  the  maximum  cumu¬ 
lative  sample  size,  he  must  randomly 
select  62  vehicles  from  each  batch  of  200 
vehicles.  (The  requirement  to  select  the 
10  percent  additional  vehicles  is  to  as¬ 
sure  that  replacement  vehicles  are  avail¬ 
able  in  the  event  a  selected  vehicle  is 
damaged  or  otherwise  unsuitable  for 
testing.) 

Table  III  indicates  that  test  samples 
of  eight  cars  will  be  randomly  selected 


and  tested  from  the  batch  sample  of 
62  vehicles  until  the  batch  can  be  labeled 
accepted  or  rejected.  The  first  test  sam¬ 
ple  of  eight  vehicles  is  selected  and  the 
vehicles  are  tested.  The  acceptance  and 
rejection  numbers  listed  under  inspection 
criteria  in  Table  m  and  Table  IV  are 
used  to  determine  whether  the  batch  is 
accepted  or  rejected  for  each  individual 
pollutant.  Suppose  that  three  vehicles 
fail  the  test  for  (X)  but  none  fail  for 
HC  or  NOx.  Since  the  number  of  failures 
for  CO  is  less  than  the  rejection  number 
of  four,  and  no  acceptance  for  CO  or  NOx 
is  allowed  at  this  level,  he  must  select 
and  test  a  second  test  sample  of  eight 
vehicles.  Suppose  this  time  that  one  ve¬ 
hicle  fails  for  CO,  one  for  HC  and  none 
for  NOx.  The  total  number  of  failures 
is  now  four  for  CO,  one  for  HC,  and  zero 
for  NOx.  Since  the  batch  can  now  be 
accepted  for  HC  and  NOx,  they  no  longer 
need  to  be  considered.  The  number  of 
failures  for  CO  is  still  between  the  ac¬ 
ceptance  and  rejection  number  of  one 
and  five  respectively  for  the  second  test 
sample  so  a  third  test  sample  must  be 
selected.  In  the  third  test  sample,  two 
vehicles  fail  for  CO  so  that  the  total 
number  of  failures  is  six  for  CO.  This  is 
equal  to  the  rejection  number  of  six  for 
CO  for  the  third  test  sample.  Hie  batch 
must  then  be  rejected  for  CO.  Since  the 
batch  was  qualified  earlier  with  respect 
to  HC  and  NOx,  it  is  no  longer  necessary 
to  be  concerned  with  the  one  HC  failure, 
other  than  for  the  requirement  that  this 
nonconformity  must  be  remedied  before 
the  vehicle  can  be  introduced  into  com¬ 
merce.  Any  replacement  vehicles  (for 
test  vehicles  which  malfunction  or  are 
damaged)  will  be  selected  randomly  from 
the  remaining  untested  vehicles  in  the 
batch  sample. 

Assuming  the  manufacturer  has  ship¬ 
ped  the  vehicles  remaining  in  the  batch 
of  200  to  the  dealers,  he  now  has  62 
vehicles  from  the  batch  in  his  hands.  The 
certificate  of  conformity  is  suspended  for 
the  batch  with  respect  to  all  vehicles  in 
his  hands  except  those  that  have  been 
tested  and  found  to  conform.  Of  these 
62,  24  have  been  tested,  17  passing  and 
7  failing.  He  may  ship  the  17  passing 
vehicles,  but  the  7  failing  vehicles  must 
each  pass  a  retest  after  having  necessary 
adjustments  and/or  repairs  made  which 
are  reported  to  EPA,  before  they  can  be 
shipped.  The  thirty-eight  vehicles  from 
the  batch  which  have  not  been  tested 
may  not  be  shipped  until  the  manufac¬ 
turer  has  identified  the  reason  for  the 
high  failure  rate,  is  able  to  take  correc¬ 
tive  action  on  the  38  vehicles,  makes  the 
necessary  repair  and/or  adjustments  on 
the  38  vehicles,  and  files  a  report  with 
EPA  which  includes  test  data  on  a  per¬ 
centage  of  these  vehicles  which  would 
depend  on  the  nature  of  the  non-con¬ 
formity  and  the  nature  of  the  re  manu¬ 
facturer. 

Since  the  first  batch  was  rejected  for 
CO,  the  manufacturer  must  immediately 
begin  inspection  of  consecutive  batches 
of  the  same  configuration  for  CO.  Al¬ 
though  data  will  be  available  on  HC  and 
NOx  it  will  not  be  used  to  determine 
acceptance  or  rejection  of  a  batch.  How¬ 


ever,  any  vehicles  whose  measured 
emissions  exceed  the  applicable  low  mile¬ 
age  target  must  have  their  noncon¬ 
formity  remedied  before  they  can  be  in¬ 
troduced  into  commerce.  Had  the  first 
batch  been  accepted  no  further  testing 
would  be  required.  Even  when  a  batch 
is  accepted,  the  certificate  of  conformity 
is  suspended  with  resepct  to  all  tested 
vehicles  whose  measured  emissions  ex¬ 
ceed  the  applicable  low  mileage  targets. 
Such  vehicles  must  be  brought  into  con¬ 
formity  with  such  target  and  retested 
prior  to  being  shipped.  Where  the  first 
batch  is  rejected,  the  manufacturer  will 
follow  the  specified  inspection  procedure 
for  each  subsequent  batch,  testing 
enough  vehicles  from  the  batch  sample 
until  it  can  be  accepted  or  rejected.  The 
manufacturer  continues  to  inspect 
batches  until  two  consecutive  batches 
are  accepted  at  which  time  conformity 
is  confirmed  and  testing  discontinued. 

If  acceptance  of  two  consecutive  batches 
does  not  occur  before  he  has  inspected 
a  total  of  four  batches,  or  where  the 
testing  of  additional  batches  could  not 
result  in  the  acceptance  of  two  consec¬ 
utive  batches  out  of  a  total  of  four 
inspected  batches  once  the  second  in¬ 
spection  sequence  has  been  instituted, 
testing  of  the  configuration  is  discon¬ 
tinued.  At  this  point  the  Administrator 
may  suspend  or  revoke  the  certificate  of 
conformity  with  respect  to  that  con¬ 
figuration  depending  on  the  nature  of 
the  nonconformity  and  the  required 
remedy.  Generally,  the  certificate  will 
be  revoked  if  the  remedy  of  the  noncon¬ 
formity  involves  a  design  change  and 
suspended  if  the  remedy  involves  a 
change  in  the  manufacturing  or  assembly 
process  or  quality  control  measures.  The 
certificate  is  reinstated  only  after  the 
remedy  is  identified  and  approved  and 
appropriate  testing  in  accordance  with 
the  test  order  and  regulations  demon¬ 
strate  compliance. 

K.  Hearing  procedure.  The  hearing 
procedure  proposed  reflects  the  statutory 
requirement  that  a  manufacturer  must 
be  afforded  the  opportunity  for  a  formal 
administrative  hearing  if  the  Adminis¬ 
trator  determines,  based  on  testing  of 
production  vehicles,  that  a  certificate  of 
conformity  should  be  suspended  or  re¬ 
voked.  The  proposed  procedure  conforms 
to  the  requirements  of  the  Administra¬ 
tive  Procedures  Act.  In  addition,  these 
regulations  propose  that  this  same  hear¬ 
ing  procedure  be  used  in  all  instances 
where  the  certification  regulations  pro¬ 
vide  for  an  administrative  determination 
that  a  suspension  or  revocation  is  war¬ 
ranted.  This  will  result  in  the  consistent 
handling  of  cases  where  the  ultimate  is¬ 
sue  is  the  same,  i.e.,  the  suspension  or 
revocation  of  a  certificate  of  conformity. 

The  hearing  procedure  provided  by 
§  85.316  of  these  regulations  has  em¬ 
bodied  in  it  the  well  established  principle 
that  before  a  party  will  be  granted  a 
hearing  to  challenge  the  actions  of  a 
government  agency,  he  must  be  able  to 
initially  establish  at  least  a  prima  facia 
showing  that  there  exists  a  genuine  and 
substantial  question  of  fact  which  must 
be  resolved  in  his  favor  in  order  for  such 
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a  challenge  to  succeed.  Recent  court  deci¬ 
sions  have  made  it  clear  that  this  prin¬ 
ciple  applies  even  in  circumstances  where 
the  statutory  language  expressly  grants 
the  right  to  such  a  hearing.  The  prin¬ 
ciple  is  implemented  by  §  85.316(d) , 
which  gives  the  Administrator  the  power 
to  deny  a  request  for  a  hearing  if  the 
application  does  not  contain  any  data 
or  information  which  tends  to  show  that 
there  does  exist  a  genuine  and  substan¬ 
tial  question  of  fact. 

In  addition,  this  hearing  procedure 
includes  special  provisions  which  apply 
only  when  a  certificate  of  conformity 
has  been  suspended  or  revoked  as  a  re¬ 
sult  of  SEA  testing.  These  provisions 
serve  to  expedite  the  hearing  process  and 
are  desirable  in  view  of  the  special  cir¬ 
cumstances  under  which  SEA-triggered 
hearings  will  be  held.  Section  206(b)  (2) 
<B)  (i)  of  the  Clean  Air  Act  requires  that 
any  “suspension  or  revocation  [based  on 
tests  or  production  vehicles!  shall  not  be 
stayed  by  reason  of  such  hearing.”  In 
contrast,  in  all  other  instances  where 
this  hearing  procedure  will  apply,  the 
proposed  suspension  or  revocation  will 
not  occur  until  after  the  hearing  is  held. 
Thus,  in  the  case  of  an  SEA- based  sus¬ 
pension  or  revocation,  it  is  possible  that 
a  manufacturer  might  suffer  economic 
hardship  unless  he  has  an  opportunity 
to  avail  himself  of  an  expedited  hearing 
procedure. 

These  special  provisions  include  a  re¬ 
duction  in  the  period  of  public  notice 
from  thirty  (30)  days  to  fifteen  (15) 
days,  and  the  addition  of  an  expedited 
appeal  procedure  for  use  only  when  an 
SEA-initiated  hearing  is  involved.  In  ad¬ 
dition  §  85.613  (m)  provides  that  a  manu¬ 
facturer  may  request  a  hearing  any  time 
after  the  first  vehicle  failure  occurs  dur¬ 
ing  testing  carried  out  in  compliance 
with  a  test  order.  Since  the  testing 
scheme  requires  a  substantial  amount  of 
testing  to  be  carried  out  subsequent  to 
such  an  initial  vehicle  failure  before  the 
decision  to  suspend  or  revoke  the  certifi¬ 
cate  for  the  entire  configuration  can  be 
made,  this  provision  allows  the  manu¬ 
facturer  an  additional  time  period  in 
which  to  set  in  motion  the  hearing  pro¬ 
cedure.  These  provisions  serve  to  mini¬ 
mize  the  potential  for  economic  hard¬ 
ships  to  the  manufacturer  while  ensur¬ 
ing  that  the  hearing  procedures  comply 
with  the  formal  requirements  of  the  Ad¬ 
ministrative  Procedures  Act.  Thus,  the 
interests  of  both  the  industry  and  the 
public  are  served  by  these  provisions,  for 
the  public  as  well  as  the  manufacturers 
have  an  interest  in  assuring  that  all  pos¬ 
sible  measures  are  taken  to  avoid  un¬ 
necessary  economic  burdens. 

The  Agency  also  believes  that  the  fif¬ 
teen  day  notice  period  and  expedited 
procedure  are  in  the  public  interest  in 
view  of  the  limited  subject  matter  of  the 
hearings.  Section  206(b)  (2)  (B)  (i)  of  the 
Clean  Air  Act  restricts^  the  issues  of  an 
SEA  hearing  to  “whether  the  tests  have 
been  properly  conducted  or  any  sampling 
methods  have  been  properly  applied.” 
These  limited  issues  present  no  general 
policy  questions  of  the  type  normally  as¬ 


sociated  with  hearings  in  which  members 
of  the  public  choose  to  actively  partici¬ 
pate  in  the  process.  The  Agency  believes 
that  fifteen  days  provides  sufficient  no¬ 
tice  to  allow  any  member  of  the  public 
who  feels  he  has  an  interest  in  the  reso¬ 
lution  of  these  two  issues  to  prepare  his 
intervenor  petition.  These  narrow  factual 
issues  also  lend  themselves  to  a  rela¬ 
tively  straightforward  presentation  of 
evidence,  and  thus  allow  the  actual  hear¬ 
ing  and  prehearing  procedures  to  be 
somewhat  streamlined. 

L.  Right  of  entry  and  recordkeeping. 
The  portion  of  these  regulations  detail¬ 
ing  the  right  of  entry  and  inspection  and 
recordkeeping  requirements  are  in  large 
part  an  adaptation  of  the  amendments 
to  the  Motor  Vehicle  Certification  regu¬ 
lations  at  40  CFR  85  promulgated  on 
February  27, 1974  (30  FR  7545) .  Many  of 
the  comments  made  by  the  Administra¬ 
tor  in  the  preamble  regarding  those  regu¬ 
lations  are  applicable  here.  Although 
those  regulations  are  equally  applicable 
to  SEA,  they  have  been  restated  here  for 
convenience. 

The  proposed  regulations  spell  out  ex¬ 
actly  what  records  and  other  documents 
concerning  testing  of  production  vehicles 
must  be  retained  and  for  how  long.  The 
regulations  also  spell  out  the  facilities 
subject  to  the  right  of  inspection  and 
the  time  during  which  the  right  may  be 
exercised. 

Many  of  the  vehicles  to  which  these 
regulations  apply  will  be  manufactured 
and  tested  in  facilities  located  outside  the 
United  States.  These  regulations  make 
clear  that  all  testing  and  production 
facilities,  wherever  located,  are  subject 
to  the  same  recordkeeping  and  inspection 
requirements.  Since  these  requirements 
are  necessary  to  ensure  the  integrity  of 
the  testing  process  and  the  conformity 
of  production  vehicles  to  the  regula¬ 
tions,  tests  which  are  not  subject  to  them 
cannot  be  considered  reliable,  nor  can 
there  be  assurance  that  production  facil¬ 
ities  not  subject  to  them  are  producing 
vehicles  that  conform  to  the  regulations. 
In  addition,  to  fail  to  apply  these  re¬ 
quirements  to  facilities  located  overseas 
would  discriminate  unjustly  against  do¬ 
mestic  manufacturers  in  favor  of  their 
foreign  competition. 

These  regulations  will  apply  even  to 
facilities  located  in  jurisdictions  where 
local  foreign  law  forbids  the  kind  of 
summary  inspections  they  allow.  Though 
it  is  well  established  that  American 
courts  will  not  order  a  person  to  dis¬ 
close  documents  or  other  information 
located  in  a  foreign  jurisdiction  that  for¬ 
bids  such  disclosure,  the  reason  behind 
that  rule  is  to  avoid  a  conflict  of  laws, 
and  is  not  applicable  here.  EPA  will  not 
attempt  to  make  any  inspections  which 
it  has  been  informed  that  local  law  for¬ 
bids.  It  is  the  responsibility  of  the  man¬ 
ufacturer  to  locate  his  testing  and  pro¬ 
duction  facilities  in  jurisdictions  where 
this  situation  will  not  arise. 

V.  Cost  of  implementation.  A  contin¬ 
uous  testing  program  involving  2  per¬ 
cent  of  production  would  require  testing 
of  approximately  240,000  vehicles  a  year. 


SEA  contemplates  the  testing  of  a  small 
fraction  of  the  vehicles  that  would  be 
required  using  such  a  continuous  per¬ 
centage  testing  scheme.  The  total  num¬ 
ber  of  vehicles  required  to  be  tested  will 
be  nominal  when  few  failures  are  en¬ 
countered.  It  is  contemplated  that  test¬ 
ing  samples  of  vehicles  from  a  few  con¬ 
figurations  will  establish  an  effective 
deterrent. 

The  cost  to  the  manufacturer  will  be 
the  costs  associated  with  performing  the 
standard  FTP,  less  the  evaporative  emis¬ 
sion  portion.  Mileage  accumulation  costs 
and  transportation  costs  will  vary  from 
manufacturer  to  manufacturer  depend¬ 
ing  upon  where  his  plants  and  test  facil¬ 
ities  are  located. 

In  many  instances,  the  cost  of  the  pro¬ 
gram  to  a  manufacturer  will  be  nomi¬ 
nal  if  he  has  in-house  quality  control 
testing  programs  which  use  procedures 
and  equipment  similar  to  or  identical  to 
those  proposed  in  these  regulations. 

VI.  Environmental  impact.  This  pro¬ 
gram  is  designed  to  have  a  beneficial  im¬ 
pact  on  the  environment  by  providing  a 
deterrent  to  the  introduction  into  com¬ 
merce  of  nonconforming  vehicles.  Cur¬ 
rent  programs  for  achieving  air  quality 
goals  are  based  on  the  assumption  that 
conforming  products  are  being  manu¬ 
factured.  This  program  will  help  assure 
the  achievement  of  these  goals  and  pos¬ 
sibly  negate  the  need  for  ancillary  plans 
and  strategies. 

No  adverse  environmental  impacts  are 
anticipated  by  these  regulations.  The 
number  of  vehicles  ^hich  will  be  re¬ 
quired  to  be  tested  by  the  Administra¬ 
tor  is  a  small  fraction  of  the  total  num¬ 
ber  of  vehicles  used  by  manufacturers 
in  their  nonemission  related  test  pro¬ 
grams.  Every  year  manufacturers  con¬ 
duct  extensive  performance  testing  on 
thousands  of  vehicles.  The  additional 
fuel  consumed  as  a  result  of  mileage 
accumulation  on  test  vehicles  and  trans¬ 
port  to  test  site  will  be  minimal  when 
compared  to  consumption  by  manufac¬ 
turers’  in  their  own  testing  programs. 
Further,  manufacturers  may  wish  to  use 
the  vehicles  selected  for  SEA  testing  to 
satisfy  their  testing  requirements  nor¬ 
mally  conducted  using  production  ve¬ 
hicles,  which  will  result  in  no  net  in¬ 
crease  in  their  production  test  fleet. 

VII.  Comments.  Interested  persons 
may  participate  in  this  rulemaking  pro¬ 
ceeding  by  submitting  written  comments 
(ten  copies)  to:  Director,  Mobile  Source 
Enforcement  Division  (EG-340) ,  Room 
3220  (WSM),  Environmental  Protection 
Agency,  401  “M”  Street,  SW,  Washing¬ 
ton,  D.C. 20460. 

All  comments  received  on  or  before 
March  3,  1975  be  considered.  All  com¬ 
ments  will  be  available  for  public  in¬ 
spection  during  normal  working  hours 
at  the  Freedom  of  Information  Office, 
Room  232  (WSMW),  401  “M”  Street, 
SW,  Washington,  D.C.  20460. 

Final  regulations,  modified  as  the  Ad¬ 
ministrator  deems  appropriate  after 
consideration  of  comments,  will  be 
promulgated  as  soon  as  practicable  after 
such  consideration  and  will  be  appli- 
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cable  to  model  year  1976  vehicles  and 
later. 

This  notice  of  rulemaking  is  issued 
under  authority  of  the  following  sections 
of  the  Clean  Air  Act,  as  amended:  206 
I  sec.  206,  70  Stat.  994,  as  amended  by 
section  8(a),  84  Stat.  1694,  42  U.S.C. 
1857f— 5 1 ;  208  [sec.  208,  79  Stat.  994,  42 
U.S.C.  1857f-61;  and  301(a)  (sec.  301(a), 

81  Stat.  504,  as  amended  by  sec.  15(c), 

84  Stat.  1713,  42  U.S.C.  1857g(a)l.  The 
proposed  regulations  would  implement 
section  206(b)  and  208  of  the  Clean  Air 
Act  of  1970. 

Dated:  December  24, 1974. 

Russell  E.  Train, 
Administrator. 

1.  Paragraph  (c)  (3)  (i)  of  §  85.006  is 
revised  as  follows : 

§  85.006  Maintenance  of  records;  sub¬ 
mittal  of  information ;  right  of  entry. 

***** 

(C)  *  *  * 

(3)  *  *  * 

(1)  Any  facility  where  any  document, 
design,  or  procedure  relating  to  the 
translation  of  the  design  of  engines  and 
emission  related  components  described 
in  the  application  for  certification  or  used 
for  certification  testing  into  production 
vehicles  is  located  or  carried  on;  and 

***** 

2.  In  §  85.076-30  paragraph  (a)(2)  is 
amended  by  changing  the  last  sentence 
to  read  as  follows,  paragraph  (c)  (5)  (i) 
is  amended  by  adding  the  following,  and 
paragraph  (d)  is  added  as  follows: 

§  85.076—30  Certification. 

(a)(1)  *  *  * 

(2)  *  *  *  It  is  also  a  term  of  this  cer¬ 
tificate  that  this  certificate  may  be  re¬ 
voked  or  suspended  for  the  other  reasons 
stated  in  paragraph  (c)  or  (d)  of  this 
section. 

***** 

(c)  *  •  * 

(5)  *  *  * 

(i)  Be  made  only  after  the  manufac¬ 
turer  concerned  has  been  offered  an  op¬ 
portunity  for  a  hearing  conducted  in 
accordance  with  §  85.614. 

*  *  *  *  • 

(d) (1)  Notwithstanding  the  fact  that 
any  vehicle  configuration  or  engine 
family  may  be  covered  by  valid  outstand¬ 
ing  certificate  of  conformity,  the  Admin¬ 
istrator  may  suspend  such  outstanding 
certificate  of  conformity  in  whole  or  in 
part  with  respect  to  such  vehicle  con¬ 
figuration  or  engine  family  if: 

(i)  The  manufacturer  refuses  to  com¬ 
ply  with  the  provisions  of  a  test  order 
issued  by  the  Administrator  pursuant 
to  §  85.604;  or 

(ii)  The  manufacturer  refuses  to 
comply  with  any  of  the  requirements  of 
§  85.604;  or 

(iii)  The  manufacturer  submits  false 
or  incomplete  information  in  any  report 
or  information  provided  pursuant  to  the 
requirement  of  §  85.610;  or 

(iv)  The  manufacturer  renders  inac¬ 
curate  or  invalid  any  test  data  which  he 


submits  pursuant  to  §  85.610  or  otherwise 
circumvents  the  intent  of  the  Act  or  this 
subpart  with  respect  to  such  vehicle  con¬ 
figuration  or  engine  family;  or 

(v)  Any  EPA  Enforcement  Officer  is 
denied  access  on  the  terms  specified  in 
§  85.607  to  any  facility  or  portion  thereof 
which  contains  any  of  the  following: 

(A)  Any  vehicle  of  the  vehicle  config¬ 
uration  or  engine  family  which  will  un¬ 
dergo  or  is  undergoing  testing  pursuant 
to  §  85.604, 

(B)  Equipment  used  to  perform  any 
of  the  tests  required  by  this  part, 

(C)  Any  vehicle  which  is  or  will  be  con¬ 
sidered  by  the  manufacturer  to  be  cov¬ 
ered  by  the  certificate  of  conformity, 

(D)  Any  step  in  the  manufacture  or  as¬ 
sembly  of  a  vehicle  described  in  (C) 
of  this  subdivision,  or 

(E)  Any  records,  documents,  reports 
or  histories  required  by  this  part  to  be 
kept  concerning  any  of  the  above,  or 

(vi)  Any  EPA  Enforcement  Officer  is 
denied  the  opportunity  on  the  terms 
specified  in  §  85.607  to; 

(A)  Monitor  vehicle  selection  pursu¬ 
ant  to  §  85.608, 

(B)  Select  vehicles  for  testing  pursu¬ 
ant  to  §  85.608,  or 

(C)  Monitor  vehicle  testing  per¬ 
formed  to  satisfy  any  of  the  requirements 
of  this  part;  or 

(vii)  Any  EPA  Enforcement  Officer  is 
denied  “reasonable  assistance"  (as  de¬ 
fined  in  §  85.607)  in  examining  any  of  the 
items  listed  in  paragraph  (d)  (1)  (iv)  or 
(d)  (1)  (v)  of  this  section. 

'  (2)  The  sanction  of  suspending  a  cer¬ 

tificate  may  not  be  imposed  for  the  rea¬ 
sons  in  paragraphs  (d)  (1)  (i)  and  (ii) 
of  this  section  where  such  refusal  is 
caused  by  conditions  and  circumstances 
outside  the  control  of  the  manufacturer 
which  renders  it  impossible  to  comply 
with  the  provisions  of  a  test  order  or 
any  other  requirements  of  §  85.604.  Such 
conditions  and  circumstances  shall  in¬ 
clude,  but  are  not  limited  to,  any  uncon¬ 
trollable  factors  which  result  in  the  tem¬ 
porary  unavailability  of  equipment  and 
personnel  needed  to  conduct  the  required 
tests,  such  as  equipment  breakdown  or 
failure  or  illness  of  personnel,  but  shall 
not  include  failure  of  the  manufacturer 
to  adequately  plan  for  and  provide  the 
equipment  and  personnel  needed  to  con¬ 
duct  the  tests.  The  manufacturer  will 
bear  the  burden  of  establishing  the  pres¬ 
ence  of  the  conditions  and  circum¬ 
stances  required  by  this  paragraph. 

( 3 )  The  sanctions  of  suspending  a  cer¬ 
tificate  may  be  imposed  for  the  reasons 
in  paragraphs  (d)(1)  (iii),(iv)  (v),  (vi), 
(vii)  of  this  section  only  when  the  in¬ 
fraction  is  substantial. 

(4)  In  any  case  in  which  a  manufac¬ 
turer  knowingly  submits  false  or  inac¬ 
curate  information  or  knowingly  renders 
inaccurate  or  invalid  any  test  data  or 
commits  any  other  fraudulent  acts,  and 
such  acts  contribute  substantially  to  the 
Administrator’s  decision  not  to  suspend 
or  revoke  a  certificate  of  conformity  in 
whole  or  in  part,  the  Administrator  may 
deem  such  certificate  void  from  the  date 
of  such  fraudulent  act. 

(5)  In  any  case  in  which  certification 


of  a  vehicle  is  proposed  to  be  suspended 
under  paragraph  (d)  (1)  (v) ,  (d)  (1)  (vi) , 
or  (d)(1)  (vii)  of  this  section,  and  in 
which  the  Administrator  has  presented 
to  the  manufacturer  involved  reasonable 
evidence  that  a  violation  of  §  85.607  in 
fact  occurred,  the  manufacturer,  if  he 
wishes  to  contend  that,  even  though  the 
violation  occurred,  the  vehicle  configura¬ 
tion  or  engine  family  in  question  was  not 
involved  in  the  violation  to  a  degree  that 
would  warrant  suspension  of  certifica¬ 
tion  under  either  paragraph  (d)  (1)  (v) , 
(d)(1) (vi),  or  (d)(1)  (vii)  of  this  sec¬ 
tion,  shall  have  the  burden  of  establish¬ 
ing  that  contention  to  the  satisfaction  of 
the  Administrator. 

( 6 )  Any  suspension  of  certification  un¬ 
der  paragraph  (d)(1)  of  this  section 
shall: 

(1)  Be  made  only  after  the  manufac¬ 
turer  concerned  has  been  offered  an  op¬ 
portunity  for  a  hearing  conducted  in  ac¬ 
cordance  with  §  85.614  hereof. 

(ii)  Extend  no  further  than  to  forbid 
the  introduction  into  commerce  of  ve¬ 
hicles  previously  covered  by  the  certifica¬ 
tion  which  are  still  in  the  hands  of  the 
manufacturer. 

3.  In  §  85.176-30  paragraph  (a)  (2)  is 
amended  by  changing  the  last  sentence 
to  read  as  follows:  paragraph  (c)  (5)  (i) 
is  amended  by  adding  the  following, 
and  paragraph  (d)  is  added  as  follows: 

§  85.176—30  Certification. 

(a)(1)  *  *  * 

(2)  *  *  *  It  is  also  a  term  of  this  cer¬ 
tificate  that  this  certificate  may  be  re¬ 
voked  or  suspended  for  the  other  reasons 
stated  in  paragraphs  (c)  or  (d)  of  this 
section. 

•  *  *  *  * 

(c)  •  *  * 

(5)  *  *  * 

(i)  Be  made  only  after  the  manu¬ 
facturer  concerned  has  been  offered  an 
opportunity  far  a  hearing  conducted  in 
accordance  with  §  85.614. 

***** 

(d)  (1)  Notwithstanding  the  fact  that 
any  vehicle  configuration  or  engine 
family  may  be  covered  by  a  valid  out¬ 
standing  certificate  of  conformity,  the 
Administrator  may  suspend  such  out¬ 
standing  certificate  of  conformity  in 
whole  or  in  part  with  respect  to  such 
vehicle  configuration  or  engine  family 
if: 

(i)  The  manufacturer  refuses  to  com¬ 
ply  with  the  provisions  of  a  test  order 
issued  by  the  Administrator  pursuant  to 
§  85.604;  or 

(ii)  The  manufacturer  refuses  to  com¬ 
ply  with  any  of  the  requirements  of 
§  85.604;  or 

(iii)  The  manufacturer  submits  false 
or  incomplete  information  in  any  report 
or  information  provided  pursuant  to  the 
requirement  of  §  85.610;  or 

(iv)  The  manufacturer  renders  inac¬ 
curate  or  invalid  any  test  data  which  he 
submits  pursuant  to  §  85.610  or  other¬ 
wise  circumvents  the  intent  of  the  Act 
or  this  subpart  with  respect  to  such  ve¬ 
hicle  configuration  or  engine  family ;  or 
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(v)  Any  EPA  Enforcement  Officer  is 
denied  access  on  the  terms  specified  in 
§  85.607  to  any  facility  or  portion  thereof 
which  contains  any  of  the  following : 

(A)  Any  vehicle  of  the  vehicle  con¬ 
figuration  or  engine  family  which  will 
undergo  or  is  undergoing  testing  pur¬ 
suant  to  S  85.604, 

(B)  Equipment  used  to  perform  any 
of  the  tests  required  by  this  part, 

(C)  Any  vehicle  which  is  or  will  be 
considered  by  the  manufacturer  to  be 
covered  by  the  certificate  off  conformity, 

(D)  Any  step  in  the  manufacture  or 
assembly  off  a  vehicle  described  in  (C) 
off  this  subdivision,  or 

(E)  Any  records,  documents,  reports 
or  histories  required  by  this  part  to  be 
kept  concerning  any  off  the  above,  or 

(vi)  Any  EPA  Enforcement  Officer  is 
denied  the  opportunity  on  the  terms 
specified  in  9  85.607  to: 

(A)  Monitor  vehicle  selection  pursuant 
to  §  85.608, 

(B)  Select  vehicles  for  testing  pur¬ 
suant  to  §  85.608,  or 

(C)  Monitor  vehicle  testing  performed 
to  satisfy  any  of  the  requirements  of 
this  part;  or 

(vii)  Any  EPA  Enforcement  Officer  is 
denied  “reasonable  assistance”  (as  de¬ 
fined  in  S  85.607)  in  examining  any  of 
the  items  listed  in  paragraph  (d)  (1)  (iv) 
or  (d)  (1)  (v)  of  this  section. 

(2)  The  sanction  of  suspending  of  a 
certificate  may  not  be  imposed  for  the 
reasons  in  paragraphs  (d)  (1)  (i)  and  (ii) 
of  this  section  where  such  refusal  is 
caused  by  conditions  and  circumstances 
outside  thp  control  of  the  manufacturer 
which  renders  it  impossible  to  comply 
with  the  provisions  of  a  test  order  or  any 
other  requirements  of  §  85.604.  Such  con¬ 
ditions  and  circumstances  shall  include, 
but  are  not  limited  to,  any  uncontrollable 
factors  which  result  in  the  temporary  un¬ 
availability  of  equipment  and  personnel 
needed  to  conduct  the.  required  tests, 
such  as  equipment  breakdown  or  failure 
or  illness  of  personnel,  but  shall  not  in¬ 
clude  failure  of  the  manufacturer  to  ade¬ 
quately  plan  for  and  provide  the  equip¬ 
ment  and  personnel  needed  to  conduct 
the  tests.  The  manufacturer  will  bear  the 
burden  of  establishing  the  presence  of 
the  conditions  and  circumstances  re¬ 
quired  by  this  paragraph. 

(3)  The  sanctions  of  suspending  a  cer¬ 
tificate  may  be  imposed  for  the  reasons 
in  paragraphs  (d)  (1)  (iii) ,  (iv) ,  (v) ,  (vi) , 
(vii)  of  this  section  only  when  the  in¬ 
fraction  is  substantial. 

(4)  In  any  case  in  which  a  manufac¬ 
turer  knowingly  submits  false  or  inac¬ 
curate  information  or  knowingly  renders 
inaccurate  or  invalid  any  test  data  or 
commits  any  other  fraudulent  acts,  and 
such  acts  contribute  substantially  to  the 
Administrator’s  decision  not  to  suspend 
or  revoke  a  certificate  of  conformity  in 
whole  or  in  part,  the  Administrator  may 
deem  such  certificate  void  from  the  date 
of  such  fraudulent  act. 

(5)  In  any  case  in  which  certification 
of  a  vehicle  is  proposed  to  be  suspended 
under  paragraph  (d)  (1)  (v) ,  (d)  (1)  (vi) , 
or  (d)(1)  (vii)  of  this  section,  and  in 


which  the  Administrator  has  presented 
to  the  manufacturer  involved  reasonable 
evidence  that  a  violation  of  9  85.607  in 
fact  occurred,  the  manufacturer,  if  he 
wishes  to  contend  that,  even  though  the 
violation  occurred,  the  vehicle  configu¬ 
ration  or  engine  family  in  question  was 
not  involved  in  the  violation  to  a  degree 
that  would  warrant  suspension  of  cer¬ 
tification  under  either  paragraph  (d)  (1) 
(v),  (d)(1) (vi),  or  (d)(1) (vii)  of  this 
section,  shall  have  the  burden  off  estab¬ 
lishing  that  contention  to  the  satisfac¬ 
tion  of  the  Administrator. 

(6)  Any  suspension  of  certification 
under  paragraph  (d)  (1)  of  this  section 
shall: 

(1)  Be  made  only  after  the  manufac¬ 
turer  concerned  has  been  offered  an  op¬ 
portunity  for  a  hearing  conducted  in  ac¬ 
cordance  with  9  85.614  hereof. 

(ii)  Extend  no  further  than  to  forbid 
the  introduction  into  commerce  of 
vehicles  previously  covered  by  the  cer¬ 
tification  which  are  still  in  the  hands  of 
the  manufacturer. 

In  9  85.276-30  paragraph  (a)  (2)  is 
amended  by  changing  the  last  sentence  to 
read  as  follows;  paragraph  (c)  (5)(i)  is 
amended  by  adding  the  following,  and 
paragraph  (d)  is  added  as  follows: 

§  85.276—30  Certification. 

(a)(1)  •  •  * 

(2)  *  *  •  It  is  also  a  term  of  this  cer¬ 
tificate  that  this  certificate  may  be  re¬ 
voked  or  suspended  for  the  other  rea¬ 
sons  stated  in  paragraphs  (c)  or  (d) 
of  this  section. 

♦  •  •  *  • 

(c)  •  *  * 

(5)  •  *  * 

(i)  Be  made  only  after  the  manufac¬ 
turer  concerned  has  been  offered  an  op¬ 
portunity  for  a  hearing  conducted  In 
accordance  with  9  85.614. 

•  *  *  *  * 

(d) (1)  Notwithstanding  the  fact  that 
any  vehicle  configuration  or  engine 
family  may  be  covered  by  a  valid  out¬ 
standing  certificate  of  conformity,  the 
Administrator  may  suspend  such  out¬ 
standing  certificate  of  conformity  in 
whole  or  in  part  with  respect  to  such 
vehicle  configuration  or  engine  family 
if: 

(i)  The  manufacturer  refuses  to  com¬ 
ply  with  the  provisions  of  a  test  order 
issued  by  the  Administrator  pursuant  to 
9  85.604;  or 

(ii)  The  manufacturer  refuses  to  com¬ 
ply  with  any  of  the  requirements  of 
§  85.604;  or 

(iii)  The  manufacturer  submits  false 
or  incomplete  information  in  any  report 
or  information  provided  pursuant  to  the 
requirement  of  9  85.610;  or 

(iv)  The  manufacturer  renders  inac¬ 
curate  or  invalid  any  test  data  which 
he  submits  pursuant  to  9  85.610  or  other¬ 
wise  circumvents  the  intent  of  the  Act 
or  this  subpart  with  respect  to  such  ve¬ 
hicle  configuration  or  engine  family;  or 

(v)  Any  EPA  Enforcement  Officer  is 
denied  access  on  the  terms  specified  in 
9  85.607  to  any  facility  or  portion  thereof 
which  contains  any  of  the  following: 


(A)  Any  vehicle  of  the  vehicle  con¬ 
figuration  or  engine  family  which  will 
undergo  or  is  undergoing  testing  pursu¬ 
ant  to  9  85.604, 

(B)  Equipment  used  to  perform  any  of 
the  tests  required  by  this  part, 

(C)  Any  vehicle  which  is  or  will  be 
considered  by  the  manufacturer  to  be 
covered  by  the  certificate  of  conformity, 

(D)  Any  step  in  the  manufacture  or 
assembly  of  a  vehicle  described  in  (C) 
of  this  subdivision,  or 

(E)  Any  records,  documents,  reports 
or  histories  required  by  this  part  to  be 
kept  concerning  any  of  the  above;  or 

(vi)  Any  EPA  Enforcement  Officer  is 
denied  the  opportunity  on  the  terms 
specified  in  9  85.607  to: 

(A)  Monitor  vehicle  selection  pursu¬ 
ant  to  9  85.608, 

(B)  Select  vehicles  for  testing  pursu¬ 
ant  to  9  85.608,  or 

(C)  Monitor  vehicle  testing  performed 
to  satisfy  any  of  the  requirements  of  this 
part;  or 

(vii)  Any  EPA  Enforcement  Officer  is 
denied  “reasonable  assistance”  (as  de¬ 
fined  in  9  85.607)  in  examining  any  of 
the  items  listed  in  paragraph  (d)  (1)  (iv) 
or  (d)  (1)  (v)  of  this  section. 

(2)  The  sanction  of  suspending  of  a 
certificate  may  not  be  Imposed  for  the 
reasons  in  paragraphs  (d)  (1)  (i)  and  (ii) 
of  this  section  where  such  refusal  is 
caused  by  conditions  and  circumstances 
outside  the  control  of  the  manufacturer 
which  renders  it  impossible  to  comply 
with  the  provisions  of  a  test  order  or  any 
other  requirements  of  9  85.604.  Such 
conditions  and  circumstances  shall  in¬ 
clude,  but  are  not  limited  to,  any  uncon¬ 
trollable  factors  which  result  in  the 
temporary  unavailability  of.  equipment 
and  personnel  needed  to  conduct  the  re¬ 
quired  tests,  such  as  equipment  break¬ 
down  or  failure  or  illness  of  personnel, 
but  shall  not  include  f  allure  of  the  manu¬ 
facturer  to  adequately  plan  for  and  pro¬ 
vide  the  equipment  and  personnel 
needed  to  conduct  the  tests.  The  manu¬ 
facturer  will  bear  the  burden  of  estab¬ 
lishing  the  presence  of  the  conditions 
and  circumstances  required  by  this 
paragraph. 

(3)  The  sanctions  of  suspending  a 
certificate  may  be  imposed  for  the  rea¬ 
sons  in  paragraphs  (d)  (1)  (iii) ,  (iv) ,  (v) , 
(vi) ,  (vii)  of  this  section  only  when  the 
infraction  is  substantial. 

(4)  In  any  case  in  which  a  manufac¬ 
turer  knowingly  submits  false  or  inac¬ 
curate  information  or  knowingly  rend¬ 
ers  inaccurate  or  invalid  any  test  data  or 
commits  any  other  fraudulent  acts,  and 
such  acts  contribute  substantially  to  the 
Administrator’s  decision  not  to  suspend 
or  revoke  a  certificate  of  conformity  in 
whole  or  in  part,  the  Administrator  may 
deem  such  certificate  void  from  the  date 
of  such  fraudulent  act. 

(5)  In  any  case  in  which  certification 
of  a  vehicle  is  proposed  to  be  suspended 
under  paragraph  (d)  (1)  (v) ,  (d)(1)  (vi), 
or  (d)  (1)  (vii)  of  this  section,  and  in 
which  the  Administrator  has  presented 
to  the  manufacturer  involved  reasonable 
evidence  that  a  violation  of  9  85.607  in 
fact  occurred,  the  manufacturer,  if  he 
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wishes  to  contend  that,  even  though  the 
violation  occurred,  the  vehicle  configura¬ 
tion  or  engine  family  in  question  was  not 
involved  in  the  violation  to  a  degree  that 
would  warrant  suspension  of  certification 
under  either  paragraph  (d)(1)  (v),  (d) 

(1)  (vi),  or  (d)(1)  (vii)  of  this  section, 
shall  have  the  burden  of  establishing 
that  contention  to  the  satisfaction  of  the 
Administrator. 

(6)  Any  suspension  of  certification 
under  paragraph  (d)  (1)  of  this  section 
shall : 

(1)  Be  made  only  after  the  manufac¬ 
turer  concerned  has  been  offered  an  op¬ 
portunity  for  a  hearing  conducted  in 
accordance  with  §  85.614  hereof. 

(ii)  Extend  no  further  than  to  forbid 
the  introduction  into  commerce  of  vehi¬ 
cles  previously  covered  by  the  certifica¬ 
tion  which  are  still  in  the  hands  of  the 
manufacturer. 

5.  In  §  85.376-30  paragraph  (a)(2)  is 
amended  by  changing  the  last  sentence 
to  read  as  follows;  paragraph  (c)(5)(i) 
is  amended  by  adding  the  following,  and 
paragraph  (d)  is  added  as  follows; 

§  85.376—30  Certification. 

(a)(1)  *  *  * 

(2)  *  •  *  It  is  also  a  term  of  this 
certificate  that  this  certificate  may  be 
revoked  or  suspended  for  the  other  rea¬ 
sons  stated  in  paragraphs  (c)  or  (d)  of 
this  section. 

***** 

(c)  *  *  * 

(5)  *  *  * 

<i)  Be  made  only  after  the  manufac¬ 
turer  concerned  has  been  offered  an  op¬ 
portunity  for  a  hearing  conducted  in 
accordance  with  §  85.614. 

*  »  *  *  * 

(d) (1)  Notwithstanding  the  fact  that 
any  vehicle  configuration  or  engine 
family  may  be  covered  by  a  valid  out¬ 
standing  certificate  of  conformity,  the 
Administrator  may  suspend  such  out¬ 
standing  certificate  of  conformity  in 
whole  or  in  part  with  respect  to  such 
vehicle  configuration  or  engine  family  if; 

(i)  The  manufacturer  refuses  to  com¬ 
ply  with  the  provisions  of  a  test  order 
issued  by  the  Administrator  pursuant  to 
§  85.604;  or 

(ii)  The  manufacturer  refuses  to  com¬ 
ply  with  any  of  the  requirements  of 
§  85.604;  or 

(iii)  The  manufacturer  submits  false 
or  incomplete  information  in  any  report 
or  information  provided  pursuant  to  the 
requirement  of  §  85.610;  or 

(iv)  The  manufacturer  renders  inac¬ 
curate  or  invalid  any  test  data  which  he 
submits  pursuant  to  §  85.610  or  otherwise 
circumvents  the  intent  of  the  Act  or  this 
subpart  with  respect  to  such  vehicle  con¬ 
figuration  or  engine  family;  or 

(v)  Any  EPA  Enforcement  Officer  is 
denied  access  on  the  terms  specified  in 
§  85.607  to  any  facility  or  portion  there¬ 
of  which  contains  any  of  the  following; 

(A)  Any  vehicle  of  the  vehicle  con¬ 
figuration  or  engine  family  which  will 
undergo  or  is  undergoing  testing  pursu¬ 
ant  to  §  85.604, 


<B>  Equipment  used  to  perform  any 
of  the  tests  required  by  this  part. 

(C)  Any  vehicle  which  is  or  will  be 
considered  by  the  manufacturer  to  be 
covered  by  the  certificate  of  conformity, 

<D>  Any  step  in  the  manufacture  or 
assembly  of  a  vehicle  described  in  (C)  of 
this  subdivision,  or 

(E)  Any  records,  documents,  reports 
or  histories  required  by  this  part  to  be 
kept  concerning  any  of  the  above;  or 

(vi)  Any  EPA  Enforcement  Officer  is 
denied  the  opportunity  on  the  terms 
specified  in  §  85.607  to:  , 

(A)  Monitor  vehicle  selection  pur¬ 
suant  to  §  85.608, 

(B)  Select  vehicles  for  testing  pur¬ 
suant  to  §  85.608. 

(C)  Monitor  vehicle  testing  performed 
to  satisfy  any  of  the  requirements  of  this 
part;  or 

(vii)  Any  EPA  Enforcement  Officer  is 
denied  “reasonable  assistance”  (as  de¬ 
fined  in  §  85.607)  in  examining  any  of 
the  items  listed  in  paragraph  (d)  (1)  (iv) 
or  (d)  (1)  (v)  of  this  section. 

(2)  The  sanction  of  suspending  of  a 
certificate  may  not  be  imposed  for  the 
reasons  in  paragraphs  (d)  (1)  (i)  and  (ii) 
where  such  refusal  is  caused  by  condi¬ 
tions  and  circumstances  outside  the  con¬ 
trol  of  the  manufacturer  which  renders  it 
impossible  to  comply  with  the  provisions 
of  a  test  order  or  any  other  requirements 
of  §  85.604.  Such  conditions  and  circum¬ 
stances  shall  include,  but  are  not  limited 
to,  any  uncontrollable  factors  which  re¬ 
sult  in  the  temporary  unavailability  of 
equipment  and  personnel  needed  to  con¬ 
duct  the  required  tests,  such  as  equip¬ 
ment  breakdown  or  failure  or  illness  of 
personnel,  but  shall  not  include  failure 
of  the  manufacturer  to  adequately  plan 
for  and  provide  the  equipment  and  per¬ 
sonnel  needed  to  conduct  the  tests.  The 
manufacturer  will  bear  the  burden  of 
establishing  the  presence  of  the  condi¬ 
tions  and  circumstances  required  by  this 
paragraph. 

(3)  The  sanctions  of  suspending  a 
certificate  may  be  imposed  for  the  rea¬ 
sons  in  paragraph  (d)(1)  (iii),  (iv), 
(v),  (vi),  (vii)  of  this  section  only  when 
the  infraction  is  substantial. 

(4)  In  any  case  in  which  a  manufac¬ 
turer  knowingly  submits  false  or  inac¬ 
curate  information  or  knowingly  ren¬ 
ders  inaccurate  or  invalid  any  test  data 
or  commits  any  other  fraudulent  acts, 
and  such  acts  contribute  substantially  to 
the  Administrator’s  decision  not  to  sus¬ 
pend  or  revoke  a  certificate  of  conform¬ 
ity  in  whole  or  in  part,  the  Administrator 
may  deem  such  certificate  void  from  the 
date  of  such  fraudulent  act. 

(5)  In  any  case  in  which  certification 
of  a  vehicle  is  proposed  to  bfc  suspended 
under  paragraph  (d)(l)(v),  (d)(1)  (vi), 
or  (d)(1)  (vii)  of  this  section,  and  in 
which  the  Administrator  has  presented 
to  the  manufacturer  involved  reasonable 
evidence  that  a  violation  of  §  85.607  in 
fact  occurred,  the  manufacturer,  if  he 
wishes  to  contend  that,  even  though  the 
violation  occurred,  the  vehicle  configu¬ 
ration  or  engine  family  in  question  was 
not  involved  in  the  violation  to  a  degree 


that  would  warrant  suspension  of  cer¬ 
tification  under  either  paragraph  (d)  (1) 
(v),  (d)(1)  (vi),  or  (d)(1)  (vii)  of  this 
section,  shall  have  the  burden  of  estab¬ 
lishing  that  contention  to  the  satisfac¬ 
tion  of  the  Administrator. 

(6)  Any  suspension  of  certification 
under  paragraph  (d)(1)  of  this  section 
shall : 

(i)  Be  made  only  after  the  manufac¬ 
turer  concerned  has  been  offered  an 
opportunity  for  a  hearing  conducted  in 
accordance  with  §  85.614  hereof. 

(ii)  Extend  no  further  than  to  for¬ 
bid  the  introduction  into  commerce  of 
vehicles  previously  covered  by  the  certi¬ 
fication  which  are  still  in  the  hands  of 
the  manufacturer. 

6.  Subpart  G  is  added  as  set  forth 
below; 

Subpart  G — Selective  Enforcement  Auditing  of 
New  Gasoline — Fueled  and  Diesel  Light  Duty 
Vehicles  and  New  Gasoline — Fueled  and  Diesel 
Light  Duty  T rucks 

Sec. 

85.601  ApplicabUlty. 

85.602  Use  of  number  and  gender. 

85.603  Definitions. 

85.604  Test  orders. 

85.605  Testing  by  the  Administrator. 

85.606  Maintenance  of  records;  submittal  of 

information. 

85.607  Entry  and  access. 

85.608  Sample  selection. 

85.609  Test  procedures. 

85.610  Calculation  and  reporting  of  test  re¬ 

sults  and  low-mileage  emissions 
targets. 

85.611  Acceptance  and  rejection  of  batches. 

85.612  Additional  testing. 

85.613  Suspension  and  revocation  of  certi¬ 

ficates  of  conformity. 

85.614  Hearings  on  suspension  and  revoca¬ 

tion  of  certificates  on  conform¬ 
ity. 

Authority:  Sec.  206,  208,  301(a)  of  the 
Clean  Air  Act,  as  amended  (42  USC  1857(f)- 
5, 1857(f)-6,  and  1857(g)). 

Subpart  G — Selective  Enforcement  Audit¬ 
ing  of  New  Gasoline-Fueled  and  Diesel 
Light  Duty  Vehicles  and  New  Gasoline- 
Fueled  and  Diesel  Light  Duty  Trucks 

§  85.601  Applicability. 

For  1976  and  later  model  years,  the 
provisions  of  this  subpart  are  applicable 
to  new  gasoline-fueled  light  duty  motor 
vehicles,  new  diesel  light  duty  vehicles, 
new  gasoline-fueled  light  duty  trucks, 
and  new  diesel  light  duty  trucks. 

§  85.602  Use  of  number  and  gender.  * 

As  used  in  these  rules  of  practice,  words 
in  the  singular  shall  be  deemed  to  import 
the  plural  and  words  in  the  masculine 
gender  shall  be  deemed  to  import  the 
feminine  and  vice  versa,  as  the  case  may 
require. 

§  85.603  Definitions. 

(a)  As  used  in  this  subpart,  all  terms 
not  defined  herein  or  in  Subpart  A,  B,  C 
and  D  of  this  Part  shall  have  the  mean¬ 
ing  given  them  in  the  Act: 

(1)  “Act”  means  Part  A  of  Title  II 
of  the  Clean  Air  Act,  42  USC  1857(f) -1 
through  (f )  -7,  as  amended  by  Public  Law 
91-604  and  93-319. 
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(2)  “Vehicle  Configuration”  means  a 
subclassification  of  an  engine-system 
combination  on  the  basis  of  inertia 
weight  class,  transmission  type  and  gear 
ratios,  rear  axle  ratio  and  other  param¬ 
eters  which  may  be  designated  by  the 
Administrator. 

(3)  “Acceptable  Quality  Level”  (AQL) 
means  the  maximum  percentage  of  fail¬ 
ing  vehicles  that,  for  purposes  of  sam¬ 
pling  inspection,  can  be  considered  satis¬ 
factory  as  a  process  average. 

(4)  “Batch”  means  the  collection  of 
vehicles  of  the  same  configuration,  as 
designated  by  the  Administrator  in  a 
test  order,  from  which,  a  batch  sample 
is  to  be  randomly  drawn  and  inspected  to 
determine  conformance  with  the  ac¬ 
ceptability  criteria. 

(5)  “Batch  Size”  means  the  number, 
as  designated  by  the  Administrator  in 
the  test  order,  of  vehicles  of  the  same 
configuration  in  a  batch. 

(6)  “Batch  Sample”  means  the  collec¬ 
tion  of  vehicles  of  the  same  configuration 
which  are  randomly  drawn  from  a  batch 
from  which  test  samples  are  randomly 
drawn. 

(7)  “Batch  Sample  Size”  means  the 
number  of  vehicles  of  the  same  configu¬ 
ration  in  a  batch  sample. 

(8)  “Test  Sample”  means  the  collec¬ 
tion  of  vehicles  from  the  same  configura¬ 
tion  which  are  randomly  drawn  from 
the  batch  sample  and  which  will  receive 
exhaust  emissions  tests. 

(9)  “Test  Sample  Size”  means  the 
number  of  vehicles  of  the  same  configu¬ 
ration  in  a  test  sample. 

(10)  “Inspection  Criteria”  mean?  the 
acceptance  and  rejection  numbers  asso¬ 
ciated  with  a  particular  sampling  plan. 

(11)  “Normal  Inspection”  means  us¬ 
ing  normal  inspection  criteria  (Appendix 
Vin  Table  III) . 

(12)  “Tightened  Inspection”  means 
using  tightened  inspection  criteria  (Ap¬ 
pendix  VTII,  Table  IV) . 

(13)  “Acceptance  of  a  Batch”  means 
that  the  number  of  noncomplying  vehi¬ 
cles  in  the  batch  sample  is  less  than  or 
equal  to  the  acceptance  number  as  deter¬ 
mined  by  the  appropriate  sampling  plan. 

(14)  “Rejection  of  a  Batch”  means 
that  the  number  of  noncomplying  vehi¬ 
cles  in  the  batch  sample  is  greater  than 
or  equal  to  the  rejection  number  as  deter¬ 
mined  by  the  appropriate  sampling  plan. 

(15)  “Shift”  means  the  regular  pro¬ 
duction  work  period  for  one  group  of 
workers. 

( 16 )  “Vehicle”  means  any  new  produc¬ 
tion  light  duty  motor  vehicle  as  defined 
in  subpart  A  and  B,  or  any  new  produc¬ 
tion  light  duty  truck  as  defined  in  Sub¬ 
part  C  and  D  of  this  Part. 

(17)  “Test  Vehicle”  means  a  vehicle  in 
a  test  sample. 

(18)  “Low-Mileage  Emissions  Target” 
means  the  maximum  value  of  emissions 
that  a  vehicle  can  have  as  measured  at 
the  assembly  line  in  order  to  provide  rea¬ 
sonable  assurance  that  it  will  still  comply 
with  the  emission  standards  at  50,000 
miles. 


§  85.604  Test  orders. 

(a)  The  Administrator  will  request  any 
testing  under  this  subpart  by  means  of 
a  test  order  addressed  to  the  manufac¬ 
turer. 

(b)  The  test  order  will  be  signed  by 
the  Assistant  Administrator  for  Enforce¬ 
ment  and  General  Counsel  or  his  des¬ 
ignee.  The  tekt  order  will  be  delivered 
by  an  EPA  Enforcement  Officer  or  sent 
by  registered  mail,  return  receipt  re¬ 
quested,  to  the  plant  manager  or  other 
responsible  official  at  the  vehicle  assem¬ 
bly  plant  from  which  vehicles  will  be 
selected  and  tested,  and  a  copy  of  the 
test  order  may  be  delivered  to  or  sent  by 
regular  mail  to  the  authorized  company 
representative  of  the  manufacturer  who 
signs  the  Application  for  Certification 
submitted  by  the  manufacturer  pursuant 
to  the  requirements  of  the  applicable  sec¬ 
tions  of  Subparts  A,  B,  C,  and  D  of  this 
Part. 

(c)  The  test  order  will  specify  the  ve¬ 
hicle  configuration  selected  for  testing, 
the  manufacturer’s  plant  or  storage  fa¬ 
cility  from  which  the  vehicles  must  be 
selected,  the  time  at  which  vehicles  must 
be  selected  and  the  batch  size.  The  test 
order  may  include  an  alternative  config¬ 
uration  selected  for  testing  in  the  event 
that  vehicles  of  the  first  specified  con¬ 
figuration  are  not  available  for  testing 
because  such  vehicles  are  not  being  man¬ 
ufactured  at  the  specified  plant,  not  be¬ 
ing  manufactured  during  the  specified 
time  or  not  being  stored  at  the  specified 
plant  or  storage  facility. 

(d)  A  manufacturer  shall  upon  receipt 
of  a  test  order  select  and  test  batch 
samples  of  vehicle  from  consecutively 
produced  batches  of  the  vehicle  configu¬ 
ration  specified  in  the  test  order  in  ac¬ 
cordance  with  these  regulations  and  the 
conditions  specified  in  the  test  order,  ex¬ 
cept  as  otherwise  provided  in  these  regu¬ 
lations. 

§  85.605  Testing  by  the  Administrator. 

(a)  The  Administrator  may  require  by 
test  order  that  vehicles  of  a  specified  con¬ 
figuration  be  selected  in  a  manner  desig¬ 
nated  by  him  and  submitted  to  him  at 
such  place  as  he  may  designate  for  the 
purpose  of  conducting  emission  tests  in 
accordance  with  §  85.609  of  these  regula¬ 
tions  to  determine  whether  vehicles 
manufactured  by  the  manufacturer  con¬ 
form  with  the  regulations  with  respect  to 
which  the  certificate  of  conformity  was 
issued. 

(b) (1)  Whenever  the  Administrator 
conducts  a  test  on  a  test  vehicle,  the  re¬ 
sults  of  that  test  shall  comprise  the  of¬ 
ficial  data  for  that  vehicle. 

(2)  Whenever  the  Administrator  does 
not  conduct  a  test  on  a  test  vehicle  at  a 
test  point,  the  manufacturer’s  test  data 
will  be  accepted  as  the  official  data:  Pro¬ 
vided,  That  if  the  Administrator  makes 
a  determination  based  on  testing  under 
paragraph  (a)  of  this  section  that  there 
is  a  lack  of  correlation  between  the 
manufacturer’s  test  equipment  and  the 
test  equipment  used  by  the  Administra¬ 


tor,  no  manufacturer’s  test  data  from 
that  test  facility  will  be  accepted  for  pur¬ 
poses  of  determining  conformity  with  the 
regulations  with  respect  to  which  the  cer¬ 
tificate  of  conformity  was  issued  and  the 
Administrator  may  suspend,  in  whole  or 
in  part,  a  certificate  of  conformity  with 
respect  to  the  vehicle  configuration  in 
question  until  the  reasons  for  the  lack  of 
correlation  are  determined  and  the  valid¬ 
ity  of  the  data  is  established  by  the 
manufacturer. 

(c)  In  the  event  that  testing  conducted 
under  paragraph  (a)  demonstrates  a  lack 
of  correlation  under  (b)(2),  the  Admin¬ 
istrator  may  pursue,  but  is  not  limited  to, 
the  following  courses  of  action : 

(1)  He  will  notify  the  manufacturer  in 
writing  of  his  determination  that  test 
facility  is  inappropriate  for  conducting 
the  tests  required  by  this  part  and  the 
reasons  therefor. 

(2)  He  may  test  or  require  that  the 
manufacturer  test  such  numbers  of  ve¬ 
hicles  of  the  same  configuration  or  such 
other  configuration  as  he  may  direct 
pursuant  to  this  subpart  for  the  purpose 
of  determining  correlation. 

(3)  He  may  reinstate  any  manufac¬ 
turer’s  data  upon  a  showing  by  the  man¬ 
ufacturer  that  the  data  acquired  under 
paragraph  (a)  of  this  section  was  er¬ 
roneous  and  the  manufacturer's  data  was 
correct. 

(d)  The  manufacturer  may  request  in 
writing  that  the  Administrator  recon¬ 
sider  his  determination  in  (b)  (2)  of  this 
section  based  on  data  or  information 
which  indicates  that  changes  have  been 
made  to  the  test  facility  and  such 
changes  have  resolved  the  reasons  for 
disqualification. 

(e)  The  Administrator  will  notify  the 
manufacturer  of  his  determination  with 
regard  to  the  requalification  of  the  test 
facility  within  10  days  of  the  request  pur¬ 
suant  to  paragraph  (d)  of  this  section. 

(f )  Any  suspension  of  certification  un¬ 
der  paragraph  (b)  (2)  of  this  section 
shall: 

(i)  Be  made  only  after  the  manufac¬ 
turer  concerned  has  been  offered  an  op¬ 
portunity  for  a  hearing  conducted  in 
accordance  with  §  85.614  hereof  on  the 
issues  of  (A)  whether  there  exists  an 
actual  lack  of  correlation  between  the 
data  acquired  with  the  manufacturer’s 
test  equipment  and  that  acquired  with 
the  test  equipment  used  by  the  Admin¬ 
istrator,  and  (B)  whether  the  data  ac¬ 
quired  by  the  Administrator  under  para¬ 
graph  (a)  of  this  section  was  erroneous 
and  the  manufacturer’s  data  was  correct. 

(ii)  Extend  no  further  than  to  forbid 
the  introduction  into  commerce  of  ve¬ 
hicles  previously  covered  by  the  certifi¬ 
cation  which  are  still  in  the  hands  of 
the  manufacturer. 

§  85.606  Maintenance  of  records;  sub¬ 
mittal  of  information. 

(a)  The  manufacturer  of  any  new  mo¬ 
tor  vehicle  subject  to  any  of  the  stand¬ 
ards  or  procedures  prescribed  in  this  part 
shall  establish,  maintain  and  retain  the 
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following  adequately  organized  and  in¬ 
dexed  records: 

(1)  General  records,  (i)  (A)  Identifi¬ 
cation  and  description  of  all  vehicles  for 
which  testing  is  required  under  this  part. 
(B)  A  description  of  all  emission  control 
systems  which  are  installed  on  or  in¬ 
corporated  in  each  test  vehicle.  (C)  A 
description  of  all  procedures  used  to  test 
each  of  such  vehicles. 

(ii)  A  properly  filed  application  for 
certification,  following  the  format  pre¬ 
scribed  by  the  EPA  for  the  appropriate 
model  year,  fulfills  each  of  the  require¬ 
ments  of  paragraph  (a)(l)(i)  of  this 
section. 

(2)  Individual  records,  (i)  A  complete 
record  of  all  emission  tests  performed 
pursuant  to  this  subpart  (except  tests 
performed  by  EPA  directly),  including 
all  individual  worksheets  and/or  other 
documentation  relating  to  each  such 
test,  or  exact  certified  copies  thereof; 
the  date,  time,  purpose,  and  location  of 
each  test;  the  number  of  miles  accumu¬ 
lated  on  the  vehicle  when  the  test  began 
and  ended;  and  the  names  of  supervisory 
personnel  responsible  for  the  conduct  of 
the  test. 

(ii)  The  date  and  time  of  each  mile¬ 
age  accumulation  run,  listing  both  the 
mileage  accumulated  and  the  name  of 
each  driver  or  each  operator  of  the  auto¬ 
matic  mileage  accumulation  device. 

(iii)  If  used,  the  record  of  any  devices 
employed  to  record  the  speed  and/or 
mileage  in  relationship  to  time  of  the 
test  vehicle. 

(iv)  A  record  and  description  of  any 
repairs  performed  prior  to  and/or  sub¬ 
sequent  to  approval  by  the  Administra¬ 
tor,  giving  the  date  and  time  of  the  re¬ 
pair,  the  reason  for  it,  the  person  au¬ 
thorizing  it,  and  the  name  of  super¬ 
visory  personnel  responsible  for  the  con¬ 
duct  of  the  repair. 

(v)  The  dates  and  times  that  the  ve¬ 
hicle  was  idle  in  storage,  transit,  or 
transport. 

(vl)  A  brief  description  of  any  sig¬ 
nificant  events  affecting  the  vehicle  dur¬ 
ing  any  time  in  the  period  covered  by 
the  history  but  not  described  by  an 
entry  under  one  of  the  previous  head¬ 
ings,  including  such  extraordinary  events 
as  vehicle  accident  or  driver  speeding  ci¬ 
tation  or  warning. 

(b)  All  records  required  to  be  main¬ 
tained  under  this  subpart  shall  be  re¬ 
tained  by  the  manufacturer  for  a  period 
of  three  (3)  years  after  completion  of 
all  testing  in  response  to  a  test  order. 
Records  may  be  retained  as  hard  copy 
or  reduced  to  microfilm,  punch  cards, 
etc.,  depending  upon  the  record  reten¬ 
tion  procedures  of  the  manufacturer: 
Provided,  That  in  every  case  all  the  in¬ 
formation  contained  in  the  hard  copy 
shall  be  retained. 

(c)  The  manufacturer  shall,  pursuant 
to  a  request  made  by  the  Administrator, 
submit  to  the  Administrator  the  fol¬ 
lowing  information  with  regard  to  ve¬ 
hicle  production : 

(1)  number  of  vehicles,  by  configura¬ 
tion,  scheduled  for  production  for  the 
time  period  designated  in  the  request. 

(2)  number  of  vehicles,  by  configura¬ 


tion,  produced  during  the  time  period 
designated  in  the  request  which  are 
complete  for  introduction  into  com¬ 
merce. 

(d)  Nothing  in  this  section  shall  limit 
the  Administrator’s  discretion  to  require 
the  manufacturer  to  retain  records  or 
submit  information  not  specifically  re¬ 
quired  by  this  section. 

(e)  All  reports,  submissions  and  re¬ 
quests  for  approvals  made  under  this 
part  shall  be  addressed  to: 

Director 

Mobile  Source  Enforcement  Division 
Environmental  Protection  Agency 
401  M  Street  SW 
Washington,  D.C.  20460 

Except,  That,  any  notification  pursuant 
to  §  85.076-32,  33,  34;  §  85.176-32,  33,  34; 

§  85.276-32,  33,  34;  §  85.376,  32,  34,  44 
should  be  made  to: 

MSAPC 

Division  of  Certification  and  Surveillance 
Mobile  Source  Air  Pollution  Control 
Environmental  Protection  Agency 
2565  Plymouth  Road 
Ann  Arbor,  Michigan  48105 

and  a  duplicate  copy  forwarded  at  the 
same  time  to  the  Director,  Mobile  Source 
Enforcement  Division,  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  D.C.  20460. 

§  85.607  Entry  and  access. 

(a)  In  order  to  allow  the  Administra¬ 
tor  to  determine  whether  a  manufacturer 
is  complying  with  the  provisions  of  a 
test  order  and  the  provisions  of  this  sub¬ 
part,  a  manufacturer  shall  admit  any 
EPA  Enforcement  Officer  during  oper¬ 
ating  hours  upon  demand  and  upon 
presentation  of  credentials  to  any  of  the 
following : 

(1)  Any  facility  where  any  vehicle  to 
be  introduced  into  commerce  is  manu¬ 
factured,  assembled,  or  stored; 

(2)  Any  facility  where  any  tests  con¬ 
ducted  pursuant  to  a  test  order  or  any 
procedures  or  activities  connected  with 
such  tests  are  or  were  performed; 

(3)  Any  facility  where  any  vehicle 
which  is  being,  was,  or  is  to  be  tested 
is  present;  and 

(4)  Any  facility  where  any  record  or 
other  document  relating  to  any  of  the 
above  is  located. 

(b)  Upon  admission  to  any  facility  re¬ 
ferred  to  in  paragraph  (a)  of  this  sec¬ 
tion,  any  EPA  Enforcement  Officer  shall 
be  allowed: 

(1)  To  inspect  and  monitor  any  part 
or  aspect  of  such  procedures,  activities, 
manufacturing,  assembly,  storage  and 
testing  facilities,  including,  but  not 
limited  to,  monitoring  vehicle  selection 
preparation,  preconditioning,  mileage 
accumulation,  emission  tests,  mainte¬ 
nance,  and  vehicle  soak  and  storage  pro¬ 
cedures;  and  to  verify  correlation  or 
calibration  of  test  equipment; 

(2)  To  inspect  and  monitor  any  as¬ 
pects  of  vehicle  manufacture,  assembly 
or  storage  and  other  procedures; 

(3)  To  inspect  and  make  copies  of  any 
records  or  documents  related  to  the  se¬ 
lection  and  testing  of  a  vehicle  In  com¬ 
pliance  with  a  test  order; 

(4)  To  inspect  and  photograph  any 


part  or  aspect  of  any  such  vehicle  and 
any  component  used  in  the  assembly 
thereof  that  is  reasonably  related  to  the 
purpose  of  his  entry. 

(c)  Any  EPA  Enforcement  Officer 
shall  be  furnished  by  those  in  charge  of 
a  facility  being  inspected  with  such 
reasonable  assistance  as  he  may  request 
to  help  him  discharge  any  function  listed 
in  this  subpart.  A  recipient  of  a  test 
order  is  required  to  cause  those  in  charge 
of  a  facility  operated  for  his  benefit  to 
furnish  such  reasonable  assistance  with¬ 
out  charge  to  EPA  whether  or  not  the 
recipient  controls  the  facility. 

(d)  The  duty  to  admit  or  cause  to  be 
admitted  any  EPA  Enforcement  Officer 
applies  whether  or  not  the  recipient  owns 
or  controls  the  facility  in  question  and 
applies  both  to  domestic  and  to  foreign 
manufacturers  and  facilities.  EPA  will 
not  attempt  to  make  any  inspections 
which  it  has  been  informed  that  local 
foreign  law  forbids.  However,  if  local 
foreign  law  makes  it  impossible  to  do 
what  is  necessary  to  ensure  the  accuracy 
of  data  generated  at  a  facility,  no  in¬ 
formed  judgment  can  be  made  that  the 
new  motor  vehicles  being  manufactured 
by  the  manufacturer  do,  in  fact,  con¬ 
form  to  the  regulations  with  respect  to 
which  the  certificate  of  conformity  was 
issued.  It  is  the  responsibility  of  the 
manufacturer  to  locate  its  testing  and 
manufacturing  facilities  in  jurisdictions 
where  this  situation  will  not  arise. 

( e )  For  purposes  of  this  section : 

(1)  “Presentation  of  Credentials” 
shall  mean  display  of  the  document  des¬ 
ignating  a  person  as  an  EPA  Enforce¬ 
ment  Officer. 

(2)  Where  vehicle  storage  areas  or 
facilities  are  concerned,  “operating 
hours”  shall  mean  all  times  during  which 
personnel  other  than  custodial  person¬ 
nel  are  at  work  in  the  vicinity  of  the  area 
or  facility  and  have  access  to  it. 

(3)  Where  facilities  or  areas  other 
than  those  covered  by  paragraph  (e)(2) 
of  this  section  are  concerned,  “operating 
hours”  shall  mean  all  times  during  which 
an  assembly  line  is  in  operation,  or  ve¬ 
hicle  assembly  is  taking  place,  or  all 
times  during  which  testing,  repair,  mile¬ 
age  accumulation,  production  or  compi¬ 
lation  of  records,  or  any  other  procedure 
or  activity  related  to  testing,  or  to  vehicle 
manufacture  or  assembly  is  being  car¬ 
ried  out  in  a  facility. 

(4)  “Reasonable  assistance”  includes, 
but  is  not  limited  to,  clerical,  copying, 
interpreting  and  translating  services, 
the  making  available  on  request  of  per¬ 
sonnel  of  the  facility  being  inspected 
during  their  working  hours  to  inform  the 
EPA  Enforcement  Officer  of  how  the  fa¬ 
cility  operates  and  to  answer  his  ques¬ 
tions,  and  the  performing  upon  request 
of  emission  tests  on  any  vehicle  which  is 
being,  has  been,  or  will  be  used  for  test¬ 
ing  under  this  regulation.  Such  tests 
shall  be  nondestructive  but  may  require 
appropriate  mileage  accumulation.  A 
manufacturer  may  be  compelled  to  cause 
the  personal  appearance  of  any  em¬ 
ployee  at  such  a  facility  before  an  EPA 
Enforcement  Officer  by  written  request 
for  his  appearance,  signed  by  the  Assist- 
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ant  Administrator  for  Enforcement  and 
General  Counsel,  served  on  the  manufac¬ 
turer.  Any  such  employee  who  has  been 
instructed  by  the  manufacturer  to  ap¬ 
pear  will  be  entitled  to  be  accompanied, 
represented,  and  advised  by  counsel.  No 
counsel  who  accompanies,  represents, 
or  advises  an  employee  compelled  to  ap¬ 
pear  may  accompany,  represent,  or  ad¬ 
vise  any  other  person  in  the  investiga¬ 
tion. 

(5)  Any  entry  without  24  hour  prior 
written  or  oral  notification  to  the  af¬ 
fected  manufacturer  shall  be  authorized 
in  writing  by  the  Assistant  Administra¬ 
tor  for  Enforcement  and  General  Coun¬ 
sel. 

§  85.608  Sample  selection. 

(a)  Vehicles  comprising  a  batch  sam¬ 
ple  which  are  required  to  be  tested,  pur¬ 
suant  to  a  test  order  in  accordance  with 
this  subpart,  will  be  randomly  selected 
from  a  batch  of  vehicles  of  the  configura¬ 
tion  specified  in  the  test  order.  The 
random  sampling  will  be  obtained  by 
sequentially  numbering  all  of  the  ve¬ 
hicles  in  the  batch  and  then  using  a 
table  of  random  numbers  to  select  the 
number  of  vehicles  as  specified  in  para¬ 
graph  (c)  of  this  section  based  on  the 
batch  size  designated  by  the  Adminis¬ 
trator  in  the  test  order.  An  alternative 
random  sampling  plan  may  be  employed: 
Provided,  That  the  manufacturer  re¬ 
quests  approval  of  such  a  plan  in  ad¬ 
vance  of  receipt  by  a  manufacturer  of  a 
test  order  and  if  the  Administrator  ap¬ 
proves  such  a  plan.  A  random  sampling 
plan  will  be  used  regardless  of  whether 
the  vehicles  of  the  configuration  selected 
for  testing  are  scheduled  for  production, 
undergoing  production  or  completed  and 
stored  in  a  manufacturer’s  storage  fa¬ 
cility. 

(b)  For  1976  and  later  model  years  the 
designated  Acceptable  Quality  Level  is  10 
percent.  The  appropriate  sequence  for 
inspecting  batches  associated  with  the 
designated  AQL  are  contained  in  Ap¬ 
pendix  VIII,  Table  II.  The  appropriate 
sampling  plans  associated  with  the  des¬ 
ignated  AQL  are  contained  in  Appendix 
VUI.  Table  in  for  normal  inspection  and 
Appendix  VIII,  Table  IV  for  tightened 
insoection. 

(c)  The  appropriate  batch  sample  size 
will  be  determined  by  reference  to  Ap¬ 
pendix  Vin,  Tables  I  and  in  or  IV.  A 
batch  code  letter  is  obtained  from  Ap¬ 
pendix  vni,  Table  I  based  on  the  batch 
size  designated  by  the  Administrator  in 
a  test  order.  Batches  will  be  inspected 
using  normal  or  tightened  inspection  in 
accordance  with  paragraph  (e)  of  this 
section.  The  batch  sample  size  will  be 
obtained  from  Appendix  vni,  Table  HI 
when  normal  inspection  is  in  effect  and 
from  Appendix  VIH,  Table  IV  when 
tightened  inspection  is  in  effect.  The 
batch  sample  size  will  be  equal  to  the 
maximum  cumulative  sample  size  ob¬ 
tained  from  Appendix  Vin,  Table  in  or 
Table  IV,  as  appropriate,  for  the  proper 
sampling  plan  for  the  appropriate  code 
letter  obtained  from  Appendix  VHI, 
Table  I,  plus  an  additional  ten  percent, 
rounded  off  to  the  next  highest  number. 


(d)  Individual  vehicles  comprising  the 
test  sample  will  be  randomly  selected 
from  the  batch  sample  using  the  same 
random  sampling  plan  as  in  paragraph 
(a)  of  this  section.  Test  sample  size  will 
be  determined  by  entering  Appendix 
Vni,  Table  III  or  Table  IV,  depending, 
on  whether  normal  or  tightened  inspec¬ 
tion  is  in  effect,  at  the  appropriate  code 
letter. 

(e)  The  number  of  batches  required 
to  be  inspected  and  whether  normal  or 
tightened  inspection  is  an  effect  and  the 
number  of  consecutive  batches  required 
to  be  accepted  shall  be  determined  by  ref¬ 
erence  to  Appendix  VIII,  Table  II,  Se¬ 
quence  for  Inspection  of  Batches.  The 
manufacturer  will  inspect  the  number 
of  batches  indicated  in  the  first  sequence 
using  the  designated  inspection  criteria 
for  the  appropriate  batch  code  letter  as 
determined  in  paragraph  (c)  of  this 
section. 

(f )  The  test  vehicles  of  the  configura¬ 
tion  selected  for  testing  shall  have  been 
assembled  by  the  manufacturer  for  dis¬ 
tribution  in  commerce  using  his  normal 
mass  production  processes. 

(g)  No  quality  control,  testing,  as¬ 
sembly  or  selection  procedures  shall  be 
used  on  the  completed  vehicle  or  any 
portion  thereof,  including  parts  and 
subassemblies,  that  will  not  be  used  dur¬ 
ing  the  production  and  assembly  of  all 
other  vehicles  of  that  configuration 
which  will  be  distributed  in  commerce. 

(h)  Unless  otherwise  indicated  in  the 
test  order,  the  manufacturer  will  select 
the  batch  sample  from  the  production 
batch,  next  scheduled  after  receipt  of 
the  test  order,  of  the  configuration  spec¬ 
ified  in  the  test  order. 

(i)  Unless  otherwise  indicated  in  the 
test  order,  the  manufacturer  shall  select 
the  vehicles  designated  in  the  test  order 
for  testing. 

(j)  At  their  discretion,  EPA  Enforce¬ 
ment  Officers,  rather  than  the  manu¬ 
facturer,  may  select  the  vehicles  desig¬ 
nated  in  the  test  order  for  testing  ac¬ 
cording  to  the  method  described  in  para¬ 
graph  (a)  of  this  section. 

(k)  The  manufacturer  will  keep  on 
hand  all  vehicles  in  the  batch  sample 
until  such  time  as  the  batch  is  accepted 
or  rejected  in  accordance  with  §  85.611. 

§  85.609  Test  procedures. 

(a)  The  prescribed  test  procedure  is 
the  Federal  Test  Procedure  less  the 
evaporative  emission  portion  (§  85.076- 
11,12,13  and  §  85.276-11,  12-13),  as  de¬ 
scribed  in  subpart  A,  §  85.076-8  through 
§  85.076-25,  subpart  B,  §  85.176-8 
through  §  85.176-22,  subpart  C,  §  85.276- 
8  through  §  85.276-25  and  Subpart  D, 
§  85.376-8  through  §  85.376-22  of  this 
part. 

(b)  The  manufacturer  shall  not  ad¬ 
just,  repair,  prepare  or  modify  the  vehi¬ 
cles  selected  for  testing  and  will  not 
perform  any  emission  tests  on  vehicles 
selected  for  testing  pursuant  to  the  test 
order  unless  such  adjustment,  repair, 
preparation,  modification  and/or  tests 
are  part  of  the  manufacturer’s  prescribed 
end-of-line  inspection  procedures  and 
are  documented  in  the  manufacturer’s 


vehicle  assembly  and  inspection  proce¬ 
dures  or  unless  such  adjustments  and/ 
or  tests  are  required  or  permitted  under 
this  subpart  or  are  approved  in  advance 
by  the  Administrator.  The  manufacturer 
may  perform  adjustment,  repair,  prep¬ 
aration,  modification  and/or  tests  nor¬ 
mally  performed  by  his  dealer  to  prepare 
the  vehicle  for  delivery  to  a  customer  or 
the  adjustment,  repair,  preparation, 
modification  and/or  tests  normally  per¬ 
formed  at  the  port-of-entry  by  the 
manufacturer  to  prepare  the  vehicle  for 
delivery  to  a  dealer  or  customer:  Pro¬ 
vided,  That  such  adjustment,  repair, 
preparation,  modification  and/or  tests 
are  documented  and  approved  by  the 
Administrator  in  advance  of  their  per¬ 
formance. 

(c)  (1)  On  a  non-catalyst  or  catalyst 
equipped  vehicle,  the  manufacturer  shall 
(i)  accumulate  on  each  selected  vehicle 
prior  to  performing  exhaust  emission 
testing,  a  mileage  equal  to  the  average 
of  the  mileage  accumulation  on  the  cer¬ 
tification  emission  data  vehicles  belong¬ 
ing  to  the  same  engine  family  as  the  se¬ 
lected  configuration  at  the  time  of  the 
performance  of  the  “zero-mile”  test  per¬ 
formed  pursuant  to  §  85.076-4,  §  85.176- 
4,  §  85.276-4,  or  §  85.376-4  or  (ii)  accu¬ 
mulate  on  each  selected  vehicle  prior  to 
performing  exhaust  emission  testing  an 
alternative  mileage  up  to  4,000  miles; 
Provided,  That  such  alternative  mileage 
accumulation  is  requested  of  and  ap¬ 
proved  by  the  Administrator  prior  to  the 
time  of  the  receipt  of  the  test  order.  The 
manufacturer  shall  not  perform  emis¬ 
sion  testing  on  a  selected  vehicle  unless 
the  established  mileage  accumulation 
has  been  completed  on  that  vehicle  with¬ 
in  a  range  of  ±10  miles. 

(2)  The  procedure  for  mileage  accu¬ 
mulation  will  be  the  Durability  Driving 
Schedule  as  specified  in  Appendix  IV  to 
Part  85 :  Except,  That  r.  modified  proce¬ 
dure  may  be  used  if  approved  in  ad¬ 
vance  by  the  Administrator. 

(d)  No  maintenance  or  emission  test¬ 
ing  will  be  performed  on  test  vehicles 
after  a  batch  sample  is  selected  for  test¬ 
ing  nor  will  any  test  vehicle  substitution 
or  replacement  be  allowed,  unless  re¬ 
quested  of  the  Administrator  by  the 
manufacturer  and  approved  by  the  Ad¬ 
ministrator  in  advance  of  the  perform¬ 
ance  of  any  maintenance,  emission  test¬ 
ing  or  vehicle  substitution. 

(e)  In  the  event  a  vehicle  is  incapable 
of  completing  the  mileage  accumulation 
or  completing  the  emission  tests  because 
of  a  substantial  vehicle  malfunction  or 
problem,  the  manufacturer  may  request 
that  the  Administrator  authorize  him 
to  repair  the  vehicle  or  the  manufac¬ 
turer  may  request  that  the  Administra¬ 
tor  authorize  him  to  replace  the  vehicle 
when  the  malfunction  or  problem  is  not 
readily  repairable  within  a  reasonable 
period  of  time,  or  the  Administrator  may 
order  the  manufacturer  to  repair  or  re¬ 
place  the  vehicle.  Any  replacement  vehi¬ 
cles  will  be  randomly  selected  from  the 
batch  sample. 

(f) (1)  The  manufacturer  will  be  al¬ 
lowed  24  hours  to  accumulate  500  miles 
of  mileage  accumulation  on  each  vehicle 
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in  a  test  sample,  unless  otherwise  pro¬ 
vided  by  the  Administrator. 

(2)  The  manufacturer  shall  complete 
emission  testing  on  a  minimum  of  four 
vehicles  per  day  for  each  test  cell  at 
his  testing  facility:  Except,  That  the 
Administrator  may  approve  a  longer 
period  based  upon  a  request  by  the  man¬ 
ufacturer  accompanied  by  satisfactory 
justification. 

(3)  The  manufacturer  will  be  allowed 
24  hours  to  ship  vehicles  from  a  batch 
sample  from  their  assembly  plant,  or 
storage  facility  to  the  test  facility  if  the 
test  facility  is  not  located  at  the  plant 
or  storage  facility  or  in  close  proximity 
to  the  plant  or  storage  facility ;  Except, 
That  the  Administrator  may  approve 
more  time  based  upon  a  request  by  the 
manufacturer  accompanied  by  a  satis¬ 
factory  justification. 

§  85.610  Calculation  and  reporting  of 

test  results  and  low-mileage  emis¬ 
sions  target. 

(a)  Test  results  will  be  calculated  and 
reported  following  the  method  pre¬ 
scribed  in  §  85.076-26,  §  85.176-23,  §  85.- 
276,  or  §  85.376-23  as  applicable. 

(b)  Before  any  final  test  result  is  com¬ 
pared  to  the  applicable  low-mileage 
emissions  target  as  calculated  in  accord¬ 
ance  with  §  85.611,  it  shall  be  rounded, 
in  accordance  with  ASTME  29-67,  to 
two  significant  figures. 

(c)  Por  vehicles  on  which  the  manu¬ 
facturer  elected  to  accumulate  the  aver¬ 
age  “zero  mileage”  in  accordance  with 
§  85.609(c)  (1)  (i),  a  low-mileage  emis¬ 
sions  target  for  each  pollutant  shall  be 
computed  by  applying  a  zero  to  4000 
mile  exhaust  emission  deterioration 
and  a  4000  to  50,000  mile  exhaust  emis¬ 
sion  deterioration  factor  to  the  appli¬ 
cable  exhaust  emission  standard  for 
each  pollutant. 

(1)  Separate  zero  to  4000  mile  exhaust 
emission  deterioration  factors  shall  be 
determined  from  the  emission  results  of 
the  certification  emission  data  vehicles 
for  each  engine  family.  A  separate  fac¬ 
tor  shall  be  established  for  exhaust  HC, 
exhaust  CO,  and  exhaust  NO  ,  . 

(i)  The  data  to  be  used  in  determin¬ 
ing  the  zero  to  4000  mile  deterioration 
factors  for  each  engine  family  shall  be 
all  valid  emission  data  from  the  tests  re¬ 
quired  under  §  85.076-7 (a),  §  85.176-7 

(a) ,  §  85.276-7(a)  and  §  85.376-7 (a)  as 
applicable.  This  shall  include  the  official 
test  results,  as  determined  in  §  85.076-28, 
§85.176-28,  §85.276-28,  and  §85.376-28 
for  all  tests  conducted  on  all  emission 
data  vehicles  of  the  family  selected  under 
§  85.076-5(b),  §  85.176-5(b),  §  85.276-5 

(b) ,  and  §  85.376-5 (b)  (including  all 
vehicles  selected  by  the  Administrator 
under  §  85.076-5(b)  (3),  §  85.176(b)  (3), 
§  85.276(b)  (3) ,  and  §  85.376(b)  (3) ) . 

(ii)  All  applicable  results  shall  be 
plotted  as  a  function  of  the  mileage  on 
the  system,  rounded  to  the  nearest  mile, 
and  the  best  fit  straight  lines,  fitted  by 
the  method  of  least  squares,  shall  be 
drawn  through  all  these  data  points. 

(iii)  A  zero  to  4000  mile  exhaust  emis¬ 
sion  deterioration  factor  shall  be  cal¬ 


culated  for  each  engine  family  as  fol¬ 
lows: 

Exhaust  emissions  Interpolated  to 
4000  miles 

f  f— Exhaust  emissions  interpolated  to 
average  “0  mile"  miles 

These  interpolated  values  shall  be  car¬ 
ried  out  to  a  minimum  of  four  places  to 
the  right  of  the  decimal  point  before 
dividing  one  by  the  Other  to  determine 
the  deterioration  factor.  The  results  shall 
be  rounded  to  three  places  to  the  right 
of  the  decimal  point  in  accordance  with 
ASTME  29-67. 

(2)  The  4000  to  50,000  mile  deteriora¬ 
tion  factor  shall  be  derived  in  accordance 
with  §  85.076-28,  §  85.176-28,  §  85.276-28, 
or  §  85.376-28,  as  applicable. 

(3)  The  low-mileage  emissions  target 
for  each  pollutant  shall  be  computed  by 
dividing  the  appropriate  emission  stand¬ 
ard  by  the  product  of  the  appropriate 
zero  to  4000  mile  and  4000  to  50,000  mile 
deterioration  factors.  The  result  shall  be 
rounded,  in  accordance  with  ASTM  E29- 
67,  to  one  significant  figure. 

(d)(1)  The  manufacturer  may  apply 
alternative  zero  to  4000  mile  emission 
deterioration  factors  in  calculating  the 
low-mileage  emissions  targets:  Provided, 
That  such  factors  and  mileage  accumula¬ 
tion  are  supported  by  appropriate  data 
and  that  use  of  such  factors  are  requested 
and  approved  prior  to  the  time  of  receipt 
of  the  test  order  for  that  configuration. 
The  manufacturer  shall  indicate  the 
mileage  accumulation  that  will  be  ap¬ 
plicable  to  all  test  vehicles  of  that  con¬ 
figuration  at  the  time  of  the  request  to 
apply  such  an  alternative  zero  to  4000 
mile  exhaust  emission  deterioration  fac¬ 
tor.  The  manufacturer  shall  also  submit 
a  justification  for  the  use  of  such  factors 
where  they  are  applicable  to  the  average 
zero  mileage  (±10  miles)  that  would  have 
been  required  had  the  manufacturer 
tested  the  vehicles  in  accordance  with 
§  85.609(c)  (1)  (i).  The  Administrator 
will  approve  or  disapprove  the  manufac¬ 
turer’s  request  to  apply  alternative  zero 
to  4000  mile  exhaust  emission  deteriora¬ 
tion  factors  prior  to  issuance  of  a  test 
order  to  test  vehicles  of  a  configuration 
in  an  engine  family  to  which  the  manu¬ 
facturer  request  applies. 

(2)  Where  the  manufacturer  elects  to 
accumulate  4000  miles  on  the  test  vehi¬ 
cle  as  provided  for  in  §  85.609(c)  (1)  (ii) , 
low-mileage  emission  targets  shall  be 
calculated  in  accordance  with  paragraph 
(a)  of  this  section  without  the  applica¬ 
tion  of  any  0-4000  mile  deterioration 
factor. 

(e)  The  manufacturer  shall  report  by 
telephone  the  final  test  results  by  vehicle 
identification  number  of  all  testing  per¬ 
formed  in  any  twenty-four  hour  period 
at  the  opening  of  the  first  normal  work¬ 
ing  day  following  this  test  period:  Ex¬ 
cept,  That  any  manufacturer  whose  test¬ 
ing  facility  is  not  located  in  the 
continental  United  States  need  only  send 
the  report  required  in  paragraph  (b)  of 
this  section. 

(f)  In  addition  the  manufacturer 
shall  send  a  copy  of  the  test  report  by 
registered  airmail  for  such  period  at  the 


conclusion  of  any  testing  done  during 
each  twenty-four  hour  period.  The  report 
shall  contain  the  final  test  results  by  ve¬ 
hicle  identification  number  for  all  vehi¬ 
cles  tested  in  any  twenty-four  hour  pe¬ 
riod.  The  first  test  report  for  each  batch 
sample  will  contain  a  listing  of  all  VIN’s 
in  that  batch. 

(g)  In  the  case  where  an  EPA  En¬ 
forcement  Officer  is  present  during  test¬ 
ing  required  by  this  subpart,  the  written 
reports  requested  in  paragraph  (f)  of 
this  section  may  be  given  directly  to  the 
Enforcement  Officer  in  lieu  of  an  air¬ 
mail  and  telephone  report. 

(h)  Within  five  days  after  completion 
of  testing  of  all  vehicles  in  a  batch  sam¬ 
ple,  the  manufacturer  shall  submit  to  the 
Administrator  a  final  report  which  will 
include  the  information  required  by  the 
test  order  in  the  format  stipulated  in  the 
test  order  in  addition  to  the  following: 

( 1 )  The  location  and  description  of  the 
manufacturer’s  exhaust  emission  test 
facilities  which  meet  the  specifications  of 
Subpart  A,  B,  C,  or  D  as  applicable,  and 
were  utilized  to  conduct  testing  reported 
pursuant  to  this  section. 

(2)  A  description  of  the  random  vehi¬ 
cle  selection  method  used,  referencing 
any  tables  of  random  numbers  that  were 
used,  name  of  the  person  in  charge  of 
the  random  number  selection. 

(3)  For  each  test  conducted, 

(i)  Test  vehicle  description  including : 

(A)  Configuration  and  engine  family 
identification. 

(B)  Year,  make,  build  date,  and  model 
of  vehicle. 

(C)  Vehicle  Identification  Number. 

(D)  Miles  accumulated  on  vehicle. 

(ii)  Location  where  mileage  accumu¬ 
lation  was  conducted  and  description  of 
accommodation  schedule. 

(iii)  Test  number  and  measured  emis¬ 
sions,  deterioration  (amelioration)  fac¬ 
tors  and  low-mileage  emissions  targets 
of  all  exhaust  emission  tests  for  each 
valid  test,  and  for  each  invalid  test,  and 
the  reason  for  invalidation  and  the  date 
of  such  tests. 

(iv)  A  complete  description  of  any 
modification,  repair,  preparation,  main¬ 
tenance  and/or  testing  which  was  per¬ 
formed  on  the  test  vehicle  and  (A)  has 
not  been  reported  pursuant  to  any  other 
paragraph  of  this  subpart  and  (B)  will 
not  be  performed  cm  all  other  production 
vehicles. 

(v)  Where  a  replacement  vehicle  was 
authorized  by  the  Administrator,  the 
reason  for  the  replacement  and,  if  any, 
the  final  test  results  for  replaced  vehicle. 

(vi)  Any  other  information  the  Ad¬ 
ministrator  may  request  relevant  to  the 
determination  as  to  whether  the  new 
motor  vehicles  being  manufactured  by 
the  manufacturer  do  in  fact  conform 
with  the  regulations  with  respect  to 
which  the  certificate  of  conformity  was 
issued. 

(vii)  The  following  statement  and  en¬ 
dorsement: 

This  report  is  submitted  pursuant  to  sec¬ 
tion  206  and  section  208  of  the  Clean  Air 
Aot.  All  testing  for  which  data  is  reported 
herein  was  conducted  In  strict  conformance 
with  applicable  regulations  under  40  CFR 
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85  et  seq.  All  the  data  reported  herein  is  a 
true  and  accurate  representation  of  such 
testing.  All  other  information  reported  here¬ 
in  is,  to  the  best  of _ 

(company  name) 

knowledge,  true  and  accurate.  I  am  aware 
of  the  penalties  associated  with  violations 
of  the  Clean  Air  Act  Amendments  of  1970 
and  the  regulations  thereunder. 


(Vice  President  Company  Signature) 

§  85.611  Acceptance  and  rejection  of 

batches. 

(a)  A  failed  vehicle  is  one  whose  final 
test  results,  for  one  or  more  of  the  three 
exhaust  pollutants,  when  compared  to 
the  applicable  low -mileage  emissions  tar¬ 
get  for  that  pollutant,  exceeds  that 
target. 

(b)  The  batch  from  which  a  batch 
sample  is  selected  will  be  accepted  or 
rejected  for  each  pollutant  based  upon 
the  number  of  test  vehicles  in  the  batch 
sample  with  measured  emissions  exceed¬ 
ing  the  applicable  low-mileage  emissions 
targets  as  calculated  in  §  85.610.  A  suffi¬ 
cient  number  of  test  samples  will  be 
drawn  from  the  batch  sample  and  the 
test  vehicles  tested  until  the  cumulative 
number  of  vehicles  exceeding  the  low- 
mileage  emissions  target  for  each  pol¬ 
lutant  is  less  than  or  equal  to  the  accept¬ 
ance  number  or  greater  than  or  equal 
to  the  rejection  number  appropriate  for 
the  cumulative  number  of  vehicles  tested. 
The  acceptance  and  rejection  numbers 
at  the  appropriate  code  letter  will  be  used 
in  determining  whether  the  acceptance 
or  rejection  of  a  batch  has  occurred. 
Once  a  batch  is  accepted  or  rejected  for 
a  particular  pollutant,  the  number  of 
vehicles  exceeding  the  low -mileage  emis¬ 
sions  target  for  that  pollutant  shall  not 
be  considered  any  further. 

(C)  Test  samples  from  the  batch  sam¬ 
ple  shall  continue  to  be  drawn  until  a 
decision  of  acceptance  or  rejection  can 
be  made  with  regard  to  each  pollutant. 

(d)  If  the  number  of  consecutive 
batches  required  to  be  accepted  during 
the  first  sequence  for  inspection  of 
batches  as  determined  from  Appendix 
vm,  Table  n,  are  accepted  for  all  three 
pollutants,  the  manufacturer  shall  not 
be  required  to  perform  any  additional 
testing  on  vehicles  from  subsequent 
batches  pursuant  to  the  initiating  test 
order. 

§  85.612  Additional  testing. 

(a)  If  the  number  of  consecutive 
batches  accepted  for  one  or  more  pollut¬ 
ants  during  the  first  sequence  for  in¬ 
spection  of  batches  is  less  than  the  num¬ 
ber  of  consecutive  batches  required  to  be 
accepted  as  determined  from  Appendix 
VTH,  Table  n,  then  the  manufacturer 
shall  continue  to  inspect  consecutive 
batches  of  the  configuration  specified 
in  the  test  order. 

(b)  The  number  of  consecutive  batches 
the  manufacturer  shall  continue  to  in¬ 
spect  if  so  required  according  to  para¬ 
graph  (a)  of  this  section  shall  be  de¬ 
termined  from  Appendix  vm,  Table  II. 
The  number  of  consecutive  batches  and 
inspection  criteria  are  listed  under  the 
heading  Second  Sequence,  and  the  table 


is  entered  at  the  appropriate  batch  code 
letter.  If  the  first  sequence  of  inspection 
requires  that  one  batch  be  inspected  and 
that  batch  is  rejected  for  one  or  more 
pollutants,  then  the  manufacturer  will 
begin  the  second  sequence  of  inspection 
starting  with  the  first  batch  produced 
after  rejection  of  the  batch  in  the  first 
sequence.  If  the  first  sequence  of  inspec¬ 
tion  requires  that  two  batches  be  in¬ 
spected,  then  the  manufacturer  will 
begin  the  second  sequence  of  inspection 
starting  with  the  first  batch  produced 
after  rejection  of  the  first  batch  or  after 
rejection  of  the  second  batch  where  the 
first  batch  has  been  accepted. 

(c)  The  manufacturer  shall  continue 
to  inspect  consecutive  batches  during  the 
second  sequence  for  inspection  until  such 
time  as  the  required  number  of  consecu¬ 
tive  batches  have  been  accepted  or  until 
the  manufacturer  has  inspected  the  re¬ 
quired  number  of  consecutive  batches 
and  been  unable  to  accept  the  required 
number  of  batches  or  until  the  testing  of 
further  consecutive  batches  could  not  re¬ 
sult  in  the  acceptance  of  the  required 
number  of  batches. 

(d)  The  Administrator  may  (i)  ter¬ 
minate  testing  earlier  than  required  in 
paragraph  (b)  based  on  his  judgment 
that  further  testing  will  not  influence  his 
judgment  that  the  manufacturer’s  vehi¬ 
cles  are  being  manufactured  in  compli¬ 
ance  with  the  regulations  under  which 
the  certificates  of  conformity  were  is¬ 
sued,  (ii)  terminate  testing  earlier  than 
required  in  paragraph  (b)  based  on  a 
request  by  the  manufacturer  accom¬ 
panied  by  voluntary  cessation  of  produc¬ 
tion  of  vehicles  from  the  configuration  in 
question  at  all  plants;  Provided,  That 
once  production  is  reinitiated  the  manu¬ 
facturer  must  take  the  actions  described 
in  §  85.613(k)  with  regard  to  vehicles  of 
the  vehicle  configuration  in  question 
prior  to  introduction  into  commerce  of 
any  vehicles  produced  by  the  manufac¬ 
turer  from  any  plant  of  the  vehicle  con¬ 
figuration  in  question. 

§  85.613  Suspension  and  revocation 
of  certificates  of  conformity. 

(a)  The  certificate  of  conformity  is 
suspended  with  respect  to  any  failing 
vehicle  pursuant  to  §  85.611(a),  effective 
from  the  time  the  testing  is  completed. 
The  suspension  remains  in  effect  until 
such  time  as  any  necessary  adjustments 
or  repairs  are  made  so  that  the  vehicle 
does  in  fact  conform  to  the  applicable 
low-mileage  emissions  target,  and  the 
vehicle  passes  a  retest. 

(b)  The  certificate  of  conformity  is 
suspended  with  respect  to  those  vehicles 
which  belong  to  a  rejected  batch  and  are 
still  in  the  hands  of  the  manufacturer 
except  for  those  vehicles  that  have  been 
tested  and  do  in  fact  conform  with  the 
applicable  low-mileage  emissions  target. 
The  suspension  will  remain  in  effect  un¬ 
til  such  time  as  the  manufacturer  has 
made  any  necessary  adjustments  or  re¬ 
pairs  and  has  demonstrated  to  the  satis¬ 
faction  of  the  Administrator  that  the 
vehicles  belonging  to  the  batch  sample 
do  in  fact  conform  to  the  applicable 
low  mileage  emission  target. 


(c)  If  a  manufacturer  is  unable  to  ac¬ 
cept  the  required  number  of  batches  as 
indicated  in  Appendix  VTH,  Table  n  dur¬ 
ing  the  second  sequence  for  inspection  of 
batches  after  inspecting  the  required 
number  of  batches  or  some  other  number 
as  may  be  allowed  pursuant  to  §  85.612, 
batch  sample  selection  and  testing  will 
no  longer  be  required  and  the  Adminis¬ 
trator  will  suspend  or  revoke  the  certifi¬ 
cate  of  conformity  with  respect  to  that 
vehicle  configuration  for  those  vehicles 
produced  at  that  plant. 

(d)  If  the  results  of  vehicle  testing 
pursuant  to  these  regulations  indicate 
that  vehicles  of  a  particular  configura¬ 
tion  do  not  conform  to  the  regulations, 
the  Administrator  may  require  testing 
pursuant  to  a  test  order  for  vehicles  of 
that  configuration  at  other  plants  or 
other  configurations  in  the  same  engine 
family  manufactured  by  the  manufac¬ 
turer  in  the  plant  specified  In  the  initial 
test  order  or  any  other  plants. 

(e)  If  the  results  of  vehicle  testing  pur¬ 
suant  to  these  regulations  indicate  that 
vehicles  of  a  particular  configuration 
produced  at  more  than  one  plant  do  not 
conform  to  the  regulations  with  respect 
to  which  the  certificate  of  conformity 
was  issued,  the  Administrator  may  sus¬ 
pend  or  revoke  the  certificate  of  con¬ 
formity  with  respect  to  that  configura¬ 
tion  for  vehicles  manufactured  by  the 
manufacturer  in  other  plants  of  the 
manufacturer. 

(f)  If  the  Administrator  determines 
that  vehicles  in  two  or  more  vehicle 
configurations  belonging  to  the  same 
engine  family,  based  on  tests  performed 
pursuant  to  these  regulations,  do  not 
conform  to  the  regulations  with  res- 
spect  to  which  the  certificate  of  con¬ 
formity  was  issued,  the  Administrator 
may  suspend  or  revoke  the  certificate 
of  conformity  with  respect  to  that  en¬ 
gine  family  produced  at  one  or  more 
plants  if  the  facts  indicate  that  there 
is  a  substantial  likelihood  that  other 
vehicle  configurations  of  that  engine 
family  do  not  conform  with  the  regula¬ 
tions  with  respect  to  which  the  certifi¬ 
cate  of  conformity  was  issued. 

(g)  The  Administrator  will  notify  the 
manufacturer  in  writing  of  any  suspen¬ 
sion  or  revocation  of  a  certificate  of  con¬ 
formity  in  whole  or  in  part:  Except,  That 
the  certificate  of  conformity  is  imme¬ 
diately  suspended  with  respect  to  any 
failing  vehicle  pursuant  to  8  85.611(a) 
and  as  provided  for  in  paragraph  (a)  of 
this  section  and  with  respect  to  those 
vehicles  which  are  part  of  a  rejected 
batch  and  are  still  in  the  hands  of  the 
manufacturer,  as  provided  for  in  para¬ 
graph  (b)  of  this  section. 

(h)  The  decision  whether  to  suspend 
or  revoke  a  certificate  of  conformity,  in 
whole  or  in  part,  will  be  made  by  the  Ad¬ 
ministrator  based  on  whether  the  pro¬ 
posed  remedy  for  the  nonconformity  is 
one  •  requiring  notification  pursuant  to 
§85.076-32,  33,  34;  §85.176-32,  33,  34; 
§85.276-32,  33,  34;  §85.376-32,  33,  34, 
prior  to  implementation;  Except,  That 
the  Administrator’s  decision  to  suspend 
provided  for  in  §  85.076-30,  §  85.176-30, 
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or  §  85.276-30  or  §  85.376-30  need  not  be 
based  on  such  criteria. 

(i)  Once  a  certificate  has  been  sus¬ 
pended  for  a  failed  vehicle  in  an  ac¬ 
cepted  batch  as  provided  for  in  para¬ 
graph  (a)  of  this  section,  the  manufac¬ 
turer  must  take  the  following  actions  be¬ 
fore  the  certificate  is  reinstated  for  that 
failed  vehicle: 

(1)  Remedy  the  nonconformity,  and 

(2)  Demonstrate  that  the  vehicle  con¬ 
forms  to  the  applicable  low-mileage 
emissions  target  by  retesting  the  vehicle 
in  accordance  with  the  applicable  test 
procedures,  and 

(3)  Submit  a  written  report  to  the 
Administrator  which  contains  a  descrip¬ 
tion  of  the  remedy  and  test  results,  for 
each  vehicle,  in  addition  to  other  infor¬ 
mation  that  may  be  required  by  this 
regulation;  Except,  That  the  suspended 
certificate  is  reinstated  for  a  vehicle  upon 
the  completion  of  (1)  and  (2)  above. 
The  written  report  required  shall  be  in 
lieu  of  any  notification  required  pur¬ 
suant  to  S  85.076-32,  33,  34;  $  85.176-32, 

33,  34;  §  85.276-32,  33,  34,  S  85.376-32,  33, 

34. 

(j)  Once  a  certificate  has  been  sus¬ 
pended  for  failed  vehicles  and  all  un¬ 
tested  vehicles  in  the  manufacturers 
hands  belonging  to  a  rejected  batch  as 
provided  for  in  paragraph  (b)  of  this 
section,  the  manufacturer  must  take  the 
following  action  before  the  certificate  is 
reinstated  for  those  vehicles: 

(1)  Remedy  the  nonconformity  and 
demonstrate  that  all  failed  vehicles 
which  have  had  their  certificate  sus¬ 
pended  conform  to  the  applicable  low- 
mileage  emission  target  by  retesting  the 
vehicle  in  accordance  with  applicable 
regulation,  and 

(2)  Implement  necessary  remedies  on 
untested  vehicles  in  the  batch  and  dem¬ 
onstrate  by  testing  an  appropriate  num¬ 
ber  of  such  vehicles  that  the  remedy  does 
in  fact  result  in  vehicles  conforming  to 
the  low-mileage  emissions  target,  and 

(3)  Submit  a  written  report  to  the  Ad¬ 
ministrator  which  contains  the  descrip¬ 
tion  of  the  remedy  and  any  test  results 
for  each  vehicle  in  addition  to  other  in¬ 
formation  required  by  these  regulations; 
Except,  that  the  suspended  certificate  is 
reinstated  for  any  vehicle  determined  to 
conform  through  testing  upon  the  com¬ 
pletion  of  (1)  above  and  the  suspended 
certificate  is  reinstated  for  untested  ve¬ 
hicles  upon  the  completion  of  (2)  and 
(3)  above.  The  written  report  required 
shall  be  in  lieu  of  any  notification  re¬ 
quired  pursuant  to  $85,076-32,  33,  34; 
§85.176-32,  33,  34;  $85,276-32,  33,  34; 
$  85.376-32,  33,  34. 

(k)  Once  a  certificate  has  been  sus¬ 
pended  in  whole  or  in  part,  pursuant  to 
paragraph  (c),  (e),  and  (f)  of  this  sec¬ 
tion,  the  manufacturer  must  take  the 
following  actions  before  the  Administra¬ 
tor  will  consider  reinstating  such  cer¬ 
tificate; 

(l)  Submit  a  written  report  to  the  Ad¬ 
ministrator  which  identifies  the  reason 
for  the  noncompliance  of  the  vehicles, 
describes  the  proposed  remedy,  including 
a  description  of  the  proposed  quality 


control  and/or  quality  assurance  meas¬ 
ures  to  be  taken  by  the  manufacturers  to 
correct  the  future  occurrence  of  the 
problem,  and  states  that  the  remedies 
are  being  or  have  been  implemented, 
and 

(2)  Demonstrates  that  the  vehicle  con¬ 
figuration  for  which  the  certificate  of 
conformity  has  been  suspended  does  in 
fact  comply  with  the  regulations  with 
respect  to  which  the  certificate  of  con¬ 
formity  was  issued  by  testing  vehicles 
from  consecutively  produced  batches  of 
that  vehicle  configuration  in  accordance 
with  §  85.612  and  the  conditions  speci¬ 
fied  in  the  initial  test  order:  Except,  That 
if  the  manufacturer  elects  to  continue 
testing  individual  vehicles  after  suspen¬ 
sion  of  a  certificate,  the  certificate  is  re¬ 
instated  for  any  vehicle  actually  deter¬ 
mined  to  be  in  conformance  with  the  ap¬ 
plicable  low-mileage  emissions  target 
through  testing  in  accordance  with  the 
applicable  test  procedures:  Provided, 
That  any  remedy  implemented  to 
§  85.076-32,  33,  34;  $  85,176-32,  33,  34; 

§  85.276-32,  33,  34;  §  85.376-32,  33,  34. 

(1)  Once  a  certificate  has  been  re¬ 
voked  for  a  configuration  and  the  manu¬ 
facturer  desires  to  continue  introduction 
into  commerce  of  such  configuration,  the 
manufacturer  must  take  the  following 
action  before  the  Administrator  will  con¬ 
sider  re-issuing  such  certificate: 

(1)  Proceed  in  accordance  with  the 
applicable  notification  provisions  of 
§  85.076-32,  33,  34;  $  85.176-32,  33,  34; 

§  85.276-32,  33,  34;  §85.376-32,  33,  34, 
and 

(2)  Demonstrate  that  the  vehicle  con¬ 
figuration  for  which  the  certificate  of 
conformity  was  revoked  does  in  fact  com¬ 
ply  with  the  regulations  with  respect  to 
which  the  certificate  of  conformity  was 
issued  by  testing  vehicles  from  consecu¬ 
tively  produced  batches  of  that  vehicle 
configuration  in  accordance  with  §  85.612 
and  the  conditions  specified  in  the  initial 
test  order. 

(m)  A  manufacturer  may  at  any  time 
subsequent  to  an  initial  suspension  of  a 
certificate  of  conformity  with  respect  to 
a  test  vehicle  pursuant  to  paragraph  (a) 
of  this  section,  but  not  later  than  thirty 
(30)  days  or  such  other  period  as  may 
be  allowed  by  the  Administrator  after 
notification  of  the  Administrator’s  de¬ 
cision  to  suspend  or  revoke  a  certificate 
of  conformity  in  whole  or  in  part  pursu¬ 
ant  to  paragraph  (g)  of  this  section,  re¬ 
quest  that  the  Administrator  grant  such 
manufacturer  a  hearing  as  to  whether 
the  tests  have  been  properly  conducted 
or  any  sampling  methods  have  been 
properly  applied  and  make  a  determina¬ 
tion  in  the  record  with  respect  to  any 
suspension  or  revocation.  Hearings  con¬ 
ducted  under  this  paragraph  shall  be 
held  in  accordance  with  $  85.614. 

§  85.614  Hearings  on  suspensions  and 
revocations  of  certificates  of  con¬ 
formity. 

(a)  Applicability.  The  procedures  pre¬ 
scribed  by  this  section  shall  apply  when¬ 
ever  a  manufacturer  requests  a  hearing 
pursuant  to  any  of  the  following  sec¬ 


tions:  $  85.076-30(c)  (5)  (i) ,  §  85.176-30 
(c)  (5)  (i) ,  $  85.276-30(0  (5)  (i) ,  §  85.376- 
30(0  (5)  (i) ;  §  85.076(d)  (6)  (i) ,  §  85-176- 
30(d)  (6)  (i).  $  85.276-30 (d)  (6)  (i),  §85.- 
376-30 (d)  (6)  (i) ;  §85.613(m);  or  §85.- 
605(f)(1). 

(b)  Definitions.  The  following  defini¬ 
tions  shall  be  applicable  to  this  section: 

(1)  “Hearing  Clerk”  shall  mean  the 
Hearing  Clerk  of  the  Environmental 
Protection  Agency. 

(2)  “Intervener”  shall  mean  a  person 
who  files  a  petition  to  be  made  an  Inter¬ 
vener  pursuant  to  paragraph  (i)  of  this 
section  whose  petition  is  approved. 

(3)  “Manufacturer”  refers  to  a  manu¬ 
facturer  contesting  a  suspension  or  re¬ 
vocation  order  directed  at  that  manu¬ 
facturer. 

(4)  “Party”  shall  include  the  Agency, 
the  manufacturer,  and  any  interveners. 

(5)  “Presiding  Officer”  shall  mean  an 
Administrative  Law  Judge  appointed 
pursuant  5  U.S.C.  3105  (See  also  5  CFR 
930  as  amended) ; 

(6)  “Judicial  Officer”  shall  mean  an 
officer  or  employee  of  the  Agency  ap¬ 
pointed  as  a  Judicial  Officer  by  the  Ad¬ 
ministrator  pursuant  to  this  section  who 
shall  meet  the  qualifications  and  per¬ 
form  functions  as  follows : 

(i)  Officer — there  may  be  designated 
for  the  purposes  of  this  section  one  or 
more  Judicial  Officers.  As  work  requires, 
there  may  be  a  Judicial  Officer  desig¬ 
nated  to  act  for  the  purposes  of  a  par¬ 
ticular  case. 

(ii)  Qualifications — a  Judicial  Officer 
may  be  a  permanent  or  temporary  em¬ 
ployee  of  the  Agency  who  performs  other 
duties  for  the  Agency.  Such  Judicial 
Officer  shall  not  be  employed  by  the 
Office  of  Enforcement  and  General 
Counsel  or  the  Mobile  Source  Enforce¬ 
ment  Division  or  have  any  connection 
with  the  preparation  or  presentation  of 
evidence  for  a  hearing  held  pursuant  to 
this  Subpart. 

(iii)  Functions — the  Administrator 
may  consult  with  a  Judicial  Officer  or 
delegate  all  or  part  of  his  authority  to 
act  in  a  given  case  under  this  Section 
to  a  Judicial  Officer:  Provided,  That  this 
delegation  shall  not  preclude  the  Judi¬ 
cial  Officer  from  referring  any  motion 
or  case  to  the  Administrator  when  the 
Judicial  Officer  determines  such  referral 
to  be  appropriate. 

(c)  Request  for  public  hearing.  (1)  If 
the  manufacturer  disagrees  with  the  Ad¬ 
ministrator’s  decision  to  suspend  or  re¬ 
voke  a  certificate,  he  may  request  a  pub¬ 
lic  hearing  as  described  in  this  section. 
Requests  for  such  a  hearing  shall  be  filed 
with  the  Administrator  not  later  than  45 
days  after  the  Administrator’s  notifica¬ 
tion  of  decision  to  suspend  or  revoke  un¬ 
less  otherwise  specified  by  the  Adminis¬ 
trator.  Two  copies  of  such  request  shall 
simultaneously  be  served  upon  the  Di¬ 
rector  of  the  Mobile  Source  Enforcement 
Division  and  two  copies  filed  with,  the 
Hearing  Clerk.  Failure  of  the  Manufac¬ 
turer  to  request  a  hearing  within  the  time 
provided  shall  constitute  a  waiver  of  his 
right  to  such  A  hearing.  Subsequent  to 
the  expiration  of  the  period  for  request- 
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ing  a  hearing  as  of  right,  the  Adminis¬ 
trator  may,  in  his  discretion  and  for  good 
cause  shown,  grant  the  manufacturer  a 
hearing  to  contest  the  suspension  or  rev¬ 
ocation. 

(2)  The  request  for  a  public  hearing 
shall  contain: 

(i)  A  statement  as  to  which  vehicle 
configurations  or  engine  families  are  to 
be  the  subject  of  the  hearing; 

(ii)  A  concise  statement  of  the  issues 
to  be  raised  by  the  manufacturer  at  the 
hearing  for  each  vehicle  configuration  or 
engine  family  or  vehicle  for  which  the 
manufacturer  has  requested  the  hearing, 
Provided,  however,  That  in  the  case  of  a 
hearing  requested  under  §  85.613(m) ,  the 
hearing  shall  be  restricted  to  the  follow¬ 
ing  issues: 

(A)  Whether  tests  were  properly  con¬ 
ducted,  and 

(B)  Whether  sampling  methods  have 
been  properly  applied; 

(iii)  A  statement  as  to  reasons  the 
manufacturer  believes  he  will  prevail  on 
the  merits  on  each  of  the  issues  so  raised. 

(IV)  A  summary  of  the  evidence  which 
supports  the  manufacturer’s  position  on 
each  of  the  issues  so  raised. 

(3)  A  copy  of  all  requests  for  public 
hearings  shall  be  kept  on  file  in  the  Of¬ 
fice  of  the  Hearing  Clerk  and  shall  be 
made  available  to  the  public  during 
Agency 'business  hours. 

(d)  Summary  decision.  (1)  In  the  case 
of  a  hearing  requested  under  §  85.613  (m) , 
when  it  clearly  appears  from  the  data 
and  other  information  contained  in  the 
request  for  a  hearing  that  there  is  no 
genuine  and  substantial  question  of  fact 
with  respect  to  the  issues  of  (i)  whether 
tests  were  properly  conducted  and  (ii) 
whether  sampling  methods  have  been 
properly  applied,  the  Administrator  will 
enter  an  order  on  this  data  and  informa¬ 
tion  denying  the  request  for  a  hearing, 
and  reaffirming  the  original  decision  to 
suspend  or  revoke  a  certificate  of  con¬ 
formity,  if  such  decision  has  been  made 
pursuant  to  §  85.613(g)  at  any  time  prior 
to  the  decision  to  deny  the  request  for  a 
hearing. 

(2)  In  the  case  of  a  hearing  requested 
under  I  85.076-30(d)  (6)  (i) ,  §  85.176-30 
(d)  (6)  (i) ,  §  85.276-30(d)  (6)  (i) ,  §  85.376- 
30(d)  (6)  (i)  to  challenge  a  proposed  sus¬ 
pension  of  a  certificate  of  conformity 
under  §  85.076-30(d)  (1)  (1) ,  §  85.176-30 
(d)(1)  (i),  §  85.276-30 (d)(1)  (i),  §85.376 
(d)(1)  (i)-,  or  under  §  85.076(d)  (1)  (ii) , 

§  85.176-30(d)  (1)  (ii) ,  §  85.276-30(d)  (1) 
(ii),  §  85.376-30(d)(l)(ii),  when  it 

clearly  appears  from  the  data  and  other 
information  contained  in  the  request  for 
a  hearing  that  there  is  no  genuine  and 
substantial  question  of  fact  with  respect 
to  the  issue  of  whether  the  refusal  to 
comply  with  the  provisions  of  a  test  order 
or  any  other  requirement  of  §  85.604  was 
caused  by  conditions  and  circumstances 
outside  the  control  of  the  manufacturer, 
the  Administrator  will  enter  an  order  on 
this  data  and  information  denying  the 
request  for  a  hearing,  and  suspending  the 
certificate  of  conformity. 

(3)  In  the  case  of  a  hearing  requested 
under  §  85.605(f)  (1) ,  when  it  clearly 


appears  from  the  data  and  other  infor¬ 
mation  contained  in  the  request  for  a 
hearing  that  there  is  no  genuine  and 
substantial  question  of  fact  with  respect 
to  the  issues  of  (i)  whether  there  exists 
an  actual  lack  of  correlation  between  the 
data  acquired  with  the  manufacturer’s 
test  equipment  used  by  the  Administra¬ 
tor,  and  (ii)  whether  the  data  acquired 
by  the  Administrator  under  §  85.605(a) 
was  erroneous  and  the  manufacturer’s 
data  was  correct,  the  Administrator  will 
enter  an  order  on  this  data  and  informa¬ 
tion  denying  the  request  for  a  hearing, 
and  suspending  the  certificate  of 
conformity. 

(4)  Any  order  issued  under  paragraphs 
(d)  (1),  (2) ,  and  (3)  of  this  section  shall 
have  the  force  and  effect  of  a  final  de¬ 
cision  of  the  Administrator,  as  issued 
pursuant  to  paragraph  (Z)  (4)  of  this 
section. 

(5)  If  the  Administrator  determines 
that  a  genuine  and  substantial  question 
of  fact  does  exist  with  respect  to  any  of 
the  issues  referred  to  in  paragraphs  (d) 

(1) ,  (2) ,  and  (3)  of  this  section,  he  shall 
grant  the  request  for  a  hearing  and  in¬ 
struct  the  Hearing  Clerk  to  publish  a 
notice  of  public  hearing  in  accordance 
with  paragraph  (h)  of  this  section. 

(e)  Filing  and  service.  (1)  An  original 
and  two  copies  of  all  documents  or  papers 
required  or  permitted  to  be  filed  pursuant 
to  this  section  shall  be  filed  with  the 
Hearing  Clerk.  Piling  shall  be  deemed 
timely  if  mailed,  as  determined  by  the 
postmark,  to  the  Hearing  Clerk  within 
the  time  allowed  by  this  section.  If  filing 
is  to  be  accomplished  by  mailing,  the  doc¬ 
uments  shall  be  sent  to  the  address  set 
forth  in  the  notice  of  public  hearing  as 
described  in  paragraph  (h)  of  this 
section. 

( 2 )  Except  for  requests  to  commence  a 
hearing,  at  the  same  time  a  party  files 
with  the  Hearing  Clerk  any  additional 
issues  for  consideration  at  the  hearing 
or  any  written  testimony,  documents, 
papers,  exhibits,  or  materials,  proposed 
to  be  introduced  into  evidence  or  papers 
filed  in  connection  with  any  appeal,  it 
shall  serve  upon  all  other  parties  copies 
thereof.  A  certificate  of  service  shall  be 
provided  on  or  accompany  each  docu¬ 
ment  or  paper  filed  with  the  Hearing 
Clerk.  Documents  to  be  served  upon  the 
Director  of  the  Mobile  Source  Enforce¬ 
ment  Division  shall  be  mailed  to:  Direc¬ 
tor,  Mobile  Source  Enforcement  Divi¬ 
sion,  U.S.  Environmental  Protection 
Agency  (EG-340),  401  M  Street  SW., 
WSM,  Washington,  D.C.  20460.  Service 
by  mail  is  complete  upon  mailing. 

(f)  Time.  (1)  In  computing  any  period 
of  time  prescribed  or  allowed  by  this  sec¬ 
tion,  except  as  otherwise  provided,  the 
day  of  the  act  or  event  from  which  the 
designated  period  of  time  begins  to  run 
shall  not  be  included.  Saturdays,  Sun¬ 
days,  and  Federal  legal  holidays  shall  be 
included  in  computing  any  such  period 
allowed  for  the  filing  of  any  document  or 
paper,  except  that  when  such  period  ex¬ 
pires  on  a  Saturday,  Sunday,  or  Federal 
legal  holiday,  such  period  shall  be  ex¬ 
tended  to  include  the  next  following  busi¬ 
ness  day. 


(2)  A  prescribed  period  of  time  within 
which  a  party  is  required  or  permitted 
to  do  an  act  shall  be  computed  from  the 
time  of'service,  except  that  when  service 
is  accomplished  by  mail,  three  days  shall 
be  added  to  the  prescribed  period. 

(g)  Consolidation.  The  Administrator 
or  the  Presiding  Officer  in  his  discretion 
may  consolidate  two  or  more  proceed¬ 
ings  to  be  held  under  this  section  for 
the  purpose  of  resolving  one  or  more 
issues  whenever  it  appears  that  such 
consolidation  will  expedite  or  simplify 
consideration  of  such  issues.  Consolida¬ 
tion  shall  not  affect  the  right  of  any  party 
to  raise  issues  that  could  have  been  raised 
if  consolidation  had  not  occurred. 

(h)  Notice  of  public  hearings.  (1)  No¬ 
tice  of  a  public  hearing  under  this  sec¬ 
tion  shall  be  given  by  publication  in  the 
Federal  Register.  Notice  will  be  given  at 
least  30  days  prior  to  the  commencement 
of  such  hearings;  Except,  that  when  a 
public  hearing  is  requested  under  §  85.- 
613 (m),  notice  will  be  given  at  least  15 
days  prior  to  the  commencement  of  such 
hearing. 

(2)  The  notice  of  a  public  hearing  shall 
include  the  following  information: 

(i)  The  purpose  of  the  hearing  and 
the  legal  authority  under  which  the 
hearing  is  to  be  held. 

(ii)  A  brief  summary  of  the  Adminis- 
istrator’s  determination  of  concon- 
formity; 

(iii)  A  brief  summary  of  the  manufac¬ 
turer’s  basis  for  contesting  the  Admin¬ 
istrator’s  determination  of  nonconfor¬ 
mity; 

(iv)  Information  regarding  the  time 
and  location  of  the  hearing  and  the  ad¬ 
dress  to  which  all  documents  required  or 
permitted  to  be  filed  should  be  sent; 

(v)  The  address  of  the  Hearing  Clerk 
to  whom  all  inquiries  should  be  directed 
and  with  whom  documents  are  required 
to  be  filed; 

(vi)  A  statement  that  all  petitions  to 
be  made  an  intervener  must  be  filed  with 
the  Hearing  Clerk  within  25  days  from 
the  date  of  the  notice  of  public  hearing 
(or  within  10  days  in  the  case  of  a 
hearing  requested  under  §  85.613  (m) ) 
and  must  conform  to  the  requirements 
of  paragraph  (1)  of  this  section. 

(3)  The  notice  of  public  hearing  shall 
be  issued  by  the  Assistant  Administrator 
for  Enforcement  and  General  Counsel. 

(1)  Interveners.  (1)  Any  person  desir¬ 
ing  to  intervene  in  a  hearing  to  be  held 
under  section  206  of  the  Act  shall  file  a 
petition  setting  forth  the  facts  and  rea¬ 
sons  why  he  thinks  he  should  be  per¬ 
mitted  to  intervene. 

(2)  In  passing  upon  a  petition  to  inter¬ 
vene,  the  following  factors,  among  other 
things,  shall  be  considered  by  the  pre¬ 
siding  officer: 

(i)  The  nature  of  the  petitioner’s  in¬ 
terest  including  the  nature  and  the  ex¬ 
tent  of  the  property,  financial,  environ¬ 
mental  protection,  or  other  interest  of  the 
petitioner; 

(ii)  The  effect  of  the  order  which  may 
be  entered  in  the  proceeding  on  peti¬ 
tioner’s  interest; 

(iii)  The  extent  to  which  the  peti¬ 
tioner’s  interest  will  be  represented  by 
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existing  parties  or  may  be  protected  by 
other  means ; 

(iv)  The  extent  to  which  petitioner’s 
participation  may  reasonably  be  ex¬ 
pected  to  assist  materially  in  the  devel¬ 
opment  of  a  complete  record; 

(v)  The  effect  of  the  intervention  on 
the  Agency’s  statutory  mandate. 

(3)  A  petition  to  intervene  must  be 
filed  within  25  days  (or  within  10  days  in 
the  case  of  a  hearing  requested  under 
§  85.613 (m)l  following  the  notice  of  pub¬ 
lic  hearing  under  section  206  of  the  Act 
and  shall  be  served  on  all  parties.  Any 
opposition  to  such  petition  must  be  filed 
within  five  days  of  such  service. 

(4)  All  petitions  to  be  made  an  inter¬ 
vener  shall  be  reviewed  by  the  presiding 
officer  using  the  criteria  set  forth  in  para¬ 
graph  (i)  (2)  of  this  section  and  con¬ 
sidering  any  oppositions  to  such  petition. 
Where  the  petition  demonstrates  that  the 
petitioner’s  interest  is  limited  to  partic¬ 
ular  issues,  the  presiding  officer  may,  in 
granting  such  petition,  limit  petitioner’s 
participation  to  those  particular  issues 
only. 

(5)  If  the  Presiding  Officer  grants  the 
petition  with  respect  to  any  or  all  issues, 
he  shall  so  notify,  or  direct  the  Hearing 
Clerk  to  notify,  the  petitioner  and  all 
parties.  If  the  Presiding  Officer  denies  the 
petition  he  shall  so  notify,  or  direct  the 
Hearing  Clerk  to  notify,  the  petitioner 
and  all  parties  and  shall  briefly  state 
the  reasons  why  the  petition  was  denied. 

(6)  All  petitions  to  be  made  an  inter¬ 
vener  shall  include  an  agreement  by  the 
petitioner,  and  any  person  represented  by 
the  petitioner,  to  be  subject  to  examin¬ 
ation  and  dross-examination  and  to  make 
any  supporting  and  relevant  records 
available  at  it6  own  expense  upon  the  re¬ 
quest  of  the  Presiding  Officer,  on  his  own 
motion  or  the  motion  of  any  party  or 
other  intervener.  If  the  intervener  fails  to 
comply  with  any  such  request,  the  Pre¬ 
siding  Officer  may  in  his  discretion, 
terminate  his  status  as  an  intervener. 

(j)  Intervention  by  motion.  Following 
the  expiration  of  the  time  prescribed  in 
paragraph  (i)  of  this  section  for  the  sub¬ 
mission  of  petitions  to  intervene  in  a 
hearing,  any  person  may  file  a  motion 
with  the  Presiding  Officer  to  intervene 
in  a  hearing.  Such  a  motion  must  con¬ 
tain  the  information  and  commitments 
required  by  paragraphs  (1)  (2)  and  (6) 
of  this  section,  and,  in  addition,  must 
show  that  there  is  good  cause  for  grant¬ 
ing  the  motion  and  must  contain  a  state¬ 
ment  that  the  intervener  shall  be  bound 
by  agreements,  arrangements,  and  other 
determinations  which  may  have  been 
made  in  the  proceeding. 

(k)  Amicus  curiae.  Persons  not  parties 
to  the  proceedings  wishing  to  file  briefs 
may  do  so  by  leave  of  the  Presiding  Of¬ 
ficer  granted  on  motion.  A  motion  for 
leave  shall  identify  the  interest  of  the 
applicant  and  shall  state  the  reasons 
why  the  proposed  amicus  brief  is 
desirable. 

(l)  Presiding  officer.  The  presiding 
officer  shall  have  the  duty  to  conduct  a 
fair  and  impartial  hearing  in  accord¬ 
ance  with  5  U.S.C.  sections  554,  556,  and 
557,  to  take  all  necessary  action  to  avoid 


delay  in  the  disposition  of  the  proceed¬ 
ings  and  to  maintain  order.  He  shall 
have  all  power  consistent  with  Agency 
rule  and  with  the  Administrative  Pro¬ 
cedure  Act  necessary  to  this  end,  in¬ 
cluding  the  following; 

(1)  To  administer  oaths  and  affirma¬ 
tions; 

(2)  To  rule  upon  offers  of  proof  and 
receive  relevant  evidence. 

(3)  To  regulate  the  course  of  the 
hearings  and  the  conduct  of  the  parties 
and  their  counsel  therein; 

(4)  To  hold  conferences  for  simplifica¬ 
tion  of  the  issues  or  any  other  proper 
purpose; 

(5)  To  consider  and  rule  upon  all  pro¬ 
cedural  and  other  motions  appropriate  in 
such  proceedings; 

(6)  To  require  the  submission  of  direct 
testimony  in  written  form  with  or  with¬ 
out  affidavit  whenever,  in  the  opinion  of 
the  Presiding  Officer,  oral  testimony  is 
not  necessary  for  full  and  true  disclos¬ 
ure  of  the  facts.  Testimony  concerning 
the  conduct  and  results  of  tests  and  in¬ 
spections  may  be  submitted  in  -written 
form. 

(7)  To  enforce  agreements  and  orders 
requiring  access  as  authorized  by  law; 

(8)  To  require  the  filing  of  briefs  on 
any  matter  on  which  he  is  required  to 
rule; 

(9)  To  require  any  party  or  any  wit¬ 
ness,  during  the  course  of  the  hearing, 
to  state  his  position  on  any  issue ; 

(10)  To  take  or  cause  depositions  to  be 
taken  whenever  the  ends  of  justice  would 
be  served  thereby ; 

(11)  To  make  decisions  or  recom¬ 
mend  decisions  to  resolve  the  disputed 
issues  on  the  record  of  the  hearing. 

(12)  To  issue,  upon  good  cause  shown, 
protective  orders  as  described  in  para¬ 
graph  (p)  of  this  section. 

(m)  Conferences.  (1)  At  the  discre¬ 
tion  of  the  Presiding  Officer,  conferences 
may  be  held  prior  to  or  during  any  hear¬ 
ing.  The  Presiding  Officer  shall  direct 
the  Hearing  Clerk  to  notify  all  parties 
and  interveners  of  the  time  and  location 
of  any  such  conference.  At  the  discretion 
of  the  Presiding  Officer,  persons  other 
than  parties  may  attend.  At  a  conference 
the  Presiding  Officer  may: 

(i)  Obtain  stipulations  and  admissions, 
receive  requests  and  order  depositions  to 
be  taken,  identify  disputed  issues  of  fact 
and  law,  and  require  or  allow  the  sub¬ 
mission  of  written  testimony  from  any 
witness  or  party; 

(ii)  Set  a  hearing  schedule  for  as  many 
of  the  following  as  are  deemed  necessary 
by  the  presiding  officer; 

(A)  Oral  and  written  statements; 

(B)  Submission  of  written  direct  testi¬ 
mony  as  required  or  authorized  by  the 
presiding  officer; 

(C)  Oral  direct  and  cross-examination 
of  a  witness  where  necessary  as  pre¬ 
scribed  in  paragraph  (r)  of  this  section; 

(D)  Oral  argument,  if  appropriate. 

(iii)  Identify  matters  of  which  official 
notice  may  be  taken; 

(iv)  Consider  limitation  of  the  number 
of  expert  and  other  witnesses; 

(v)  Consider  the  procedure  to  be  fol¬ 
lowed  at  the  hearing;  and 


(vi)  Consider  any  other  matter  that 
may  expedite  the  hearing  or  aid  in  the 
disposition  of  the  issue. 

(2)  The  results  of  any  conference  in¬ 
cluding  all  stipulations  shall,  if  not 
transcribed,  be  summarized  in  writing 
by  the  presiding  officer  and  made  part 
of  the  record. 

(n)  Primary  discovery  ( exchange  of 
witness  lists  and  documents ).  (1)  At  a 
prehearing  conference  or  within  some 
reasonable  time  set  by  the  presiding  of¬ 
ficer  prior  to  the  hearing,  each  party 
shall  make  available  to  the  other  parties 
the  names  of  the  expert  and  other  wit¬ 
nesses  the  party  expects  to  call,  together 
with  a  brief  summary  of  their  expected 
testimony  and  a  list  of  all  documents 
and  exhibits  which  the  party  expects  to 
introduce  into  evidence.  Thereafter,  wit¬ 
nesses,  documents,  or  exhibits  may  be 
added  and  summaries  of  expected  testi¬ 
mony  amended  upon  motion  by  a  party. 

(2)  The  presiding  officer,  may,  upon 
motion  by  a  party  or  other  person,  and 
for  good  cause  shown,  by  order  (i)  re¬ 
strict  or  defer  disclosure  by  a  party  of  the 
name  of  a  witness  or  a  narrative  sum¬ 
mary  of  the  expected  testimony  of  a  wit¬ 
ness,  and  (ii)  prescribe  other  appropri¬ 
ate  measures  to  protect  a  witness.  Any 
party  affected  by  any  such  action  shall 
have  an  adequate  opportunity,  once  he 
learns  the  name  of  a  witness  and  obtains 
the  narrative  summary  of  his  expected 
testimony,  to  prepare  for  the  presenta¬ 
tion  of  his  case. 

(o)  Other  discovery.  (1)  Except  as  so 
provided  by  paragraph  (1)  of  this  sec¬ 
tion,  further  discovery,  under  this  para¬ 
graph,  shall  be  permitted  only  upon  de¬ 
termination  by  the  Presiding  Officer: 

(1)  That  such  discovery  will  not  in  any 
way  unreasonably  delay  the  proceeding; 

(ii)  That  the  information  to  be  ob¬ 
tained  is  not  obtainable  voluntarily;  and 

(iii)  That  such  information  has  sig¬ 
nificant  probative  value.  The  presiding 
officer  shall  be  guided  by  the  procedures 
set  forth  in  the  Federal  Rules  of  Civil 
Procedure,  where  practicable,  and  the 
precedents  thereunder,  except  that  no 
discovery  shall  be  undertaken  except 
upon  order  of  the  Presiding  Officer  or 
upon  agreement  of  the  parties. 

(2)  The  presiding  officer  shall  order 
depositions  upon  oral  questions  only 
upon  a  showing  of  good  cause  and  upon 
a  finding  that: 

(i)  The  information  sought  cannot  be 
obtained  by  alternative  methods;  or 

(ii)  There  is  a  substantial  reason  to 
believe  that  relevant  and  probative  evi¬ 
dence  may  otherwise  not  be  preserved 
for  presentation  by  a  witness  at  the 
hearing. 

(3)  Any  party  to  the  proceeding  de¬ 
siring  an  order  of  discovery  shall  make  a 
motion  or  motions  therefor.  Such  a  mo¬ 
tion  shall  set  forth: 

(i)  The  circumstances  warranting  the 
taking  of  the  discovery; 

(ii)  The  nature  of  the  information  ex¬ 
pected  to  be  discovered;  and 

(iii)  The  proposed  time  and  place 
where  it  will  be  taken.  If  the  Presiding 
Officer  determines  the  motion  should  be 
granted,  he  shall  issue  an  order  for  the 
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taking  of  such  discovery  together  with 
the  conditions  and  terms  thereof. 

(4)  Failure  to  comply  with  an  order 
issued  pursuant  to  this  paragraph  may 
lead  to  the  inference  that  the  informa¬ 
tion  to  be  discovered  would  be  adverse 
to  the  person  or  party  from  whom  the 
information  was  sought. 

(p)  Protective  orders,  in  camera  pro¬ 
ceedings.  (1)  Upon  motion  by  a  party  or 
by  the  person  from  whom  discovery  is 
sought,  and  upon  a  showing  by  the 
movant  that  the  disclosure  of  the  in¬ 
formation  to  be  discovered,  or  a  partic¬ 
ular  part  thereof,  (other  than  emission 
data)  would  result  in  methods  or  proc¬ 
esses  entitled  to  protection  as  trade  se¬ 
crets  of  such  person  being  divulged,  the 
Presiding  Officer  may  enter  a  protective 
order  with  respect  to  such  material.  Any 
protective  order  shall  contain  such  terms 
governing  the  treatment  of  the  informa¬ 
tion  as  may  be  appropriate  under  the 
circumstances  to  prevent  disclosure  out¬ 
side  the  hearing:  Provided,  That  the 
order  shall  state  that  the  material  shall 
be  filed  separately  from  other  evidence 
and  exhibits  in  the  hearing.  Disclosure 
shall  be  limited  to  parties  to  the  hearing, 
their  counsel  and  relevant  technical  con¬ 
sultants,  and  authorized  representatives 
of  the  United  States  concerned  with 
carrying  out  the  Act.  Except  in  the  case 
of  the  government,  disclosure  may  be 
limited  to  counsel  to  parties  who  shall 
not  disclose  such  information  to  the  par¬ 
ties  themselves.  Except  in  the  case  of  the 
government,  disclosure  to  a  party  or  his 
counsel  shall  be  conditioned  on  execu¬ 
tion  of  a  sworn  statement  that  no  dis¬ 
closure  of  the  information  will  be  made 
to  persons  not  entitled  to  receive  it  under 
the  terms  of  the  protective  order.  (No 
such  provision  is  necessary  where  gov¬ 
ernment  employees  are  concerned  be¬ 
cause  disclosure  by  them  is  subject  to 
the  terms  of  18  U.S.C.  1905.) 

(2)  (i)  A  party  or  person  seeking  a  pro¬ 
tective  order  may  be  permitted  to  make 
all  or  part  of  the  required  showing  in 
camera.  A  record  shall  be  made  of  such 
in  camera  proceedings.  If  the  presiding 
officer  enters  a  protective  order  following 
a  showing  in  camera,  the  record  of  such 
showing  shall  be  sealed  and  preserved 
and  made  available  to  the  agency  or 
court  in  the  event  of  appeal,  (ii)  Attend¬ 
ance  at  any  in  camera  proceeding  may 
be  limited  to  the  presiding  officer,  the 
agency,  and  the  person  or  party  seeking 
the  protective  order. 

(3)  Any  party,  subject  to  the  terms 
and  conditions  of  any  protective  order 
issued  pursuant  to  subparagraph  (1)  of 
this  paragraph,  desiring  for  the  presen¬ 
tation  of  his  case  to  make  use  of  any 
in  camera  documents  or  testimony  shall 
make  application  to  the  presiding  officer 
by  motion  setting  forth  the  justification 
therefor.  The  presiding  officer,  in  grant¬ 
ing  any  such  motion,  shall  enter  an  order 
protecting  the  rights  of  the  affected  per¬ 
sons  and  parties  and  preventing  unnec¬ 
essary  disclosure  of  such  information,  in¬ 
cluding  the  presentation  of  such  infor¬ 
mation  and  oral  testimony  and  cross- 
examination  concerning  it  in  executive 


session,  as  in  his  discretion  is  necessary 
and  practicable. 

(4)  In  the  submittal  of  proposed  find¬ 
ings,  briefs,  or  other  papers,  counsel  for 
all  parties  shall  make  a  good  faith  at¬ 
tempt  to  refrain  from  disclosing  the 
specific  details  of  in  camera  documents 
and  testimony.  This  shall  not  preclude 
references  in  such  proposed  findings, 
briefs,  or  other  papers  to  such  documents 
or  testimony  including  generalized 
statements  based  on  their  contents.  To 
the  extent  that  counsel  consider  it  neces¬ 
sary  to  include  specific  details  in  their 
presentations,  such  data  shall  be  incor¬ 
porated  in  separate  proposed  findings, 
briefs,  or  other  papers  marked  “confiden¬ 
tial”,  which  shall  become  part  of  the 
in  camera  record. 

(8)  Motions.  (1)  All  motions,  except 
those  made  orally  during  the  course  of 
the  hearing,  shall  be  in  writing  and  shall 
state  with  particularity  the  grounds 
therefor,  shall  set  forth  the  relief  or 
order  sought,  and  shall  be  filed  with 
the  Hearing  Clerk  and  served  upon  all 
parties. 

(2)  Within  ten  days  after  service  of 
any  motion  filed  pursuant  to  this  sec¬ 
tion,  or  within  such  other  time  as  may 
be  fixed  by  the  Administrator,  the  judi¬ 
cial  officer,  or  the  presiding  officer,  as 
appropriate,  any  party  may  serve  and 
file  an  answer  to  the  motion.  The  movant 
shall,  if  requested  by  the  Administrator, 
the  judicial  officer,  or  the  presiding  offi¬ 
cer,  as  appropriate,  serve  and  file  reply 
papers  within  the  time  set  by  the 
request. 

(3)  The  presiding  officer  shall  rule 
upon  all  motions  filed  or  made  prior  to 
the  filing  of  his  decision  or  accelerated 
decision,  as  appropriate.  The  Adminis¬ 
trator  or  the  judicial  officer,  as  appropri¬ 
ate,  shall  rule  upon  all  motions  filed 
prior  to  the  appointment  of  a  presiding 
officer  and  all  motions  filed  after  the 
filing  of  the  decision  of  the  Presiding 
Officer  or  accelerated  decision.  Oral  ar¬ 
gument  of  motions  will  be  permitted  only 
if  the  Presiding  Officer,  the  Administra¬ 
tor,  or  the  judicial  officer,  as  appropriate, 
deems  it  necessary. 

(r)  Evidence.  (1)  The  official  tran¬ 
scripts  and  exhibits,  together  with  all 
papers  and  requests  filed  in  the  pro¬ 
ceeding,  shall  constitute  the  record.  Im¬ 
material  or  irrelevant  parts  of  an  ad¬ 
missible  document  shall  be  segregated 
and  excuded  so  far  as  practicable.  Docu¬ 
ments  or  parts  thereof  subject  to  a 
protective  order  under  paragraph  (p)  of 
this  section  shall  be  segregated.  Evidence 
may  be  received  at  the  hearing  even 
though  inadmissible  under  the  rules  of 
evidence  applicable  to  judicial  proceed¬ 
ings.  The  weight  to  be  given  evidence 
shall  be  determined  by  its  reliability  and 
probative  value. 

(2)  The  presiding  officer  shall  allow 
the  parties  to  examine  and  to  cross-ex¬ 
amine  a  witness  to  the  extent  that  such 
examination  and  cross-examination  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

(3)  Rulings  of  the  presiding  officer  on 
the  admissibility  of  evidence,  the  propri¬ 
ety  of  examination  and  cross-examina¬ 


tion  and  other  procedural  matters  shall 
appear  in  the  record. 

(4)  Parties  shall  automatically  be 
presumed  to  have  taken  exception  to  an 
adverse  ruling. 

(s)  Interlocutory  appeal.  (1)  An  inter¬ 
locutory  appeal  may  be  taken  to  the  Ad¬ 
ministrator  either  (i)  with  the  consent 
of  the  presiding  officer  and  where  he 
certifies  on  the  record  or  in  writing  that 
the  allowance  of  an  interlocutory  appeal 
is  clearly  necessary  to  prevent  excep¬ 
tional  delay,  expense  or  prejudice  to  any 
party  or  substantial  detriment  to  the 
public  interest,  or  (ii)  absent  the  consent 
of  the  presiding  officer,  by  permission  of 
the  Administrator. 

(2)  Applications  for  interlocutory  ap¬ 
peal  of  any  ruling  or  order  of  the  presid¬ 
ing  officer  may  be  filed  with  the  presiding 
officer  within  5  days  of  the  issuance  of 
the  ruling  or  order  being  appealed.  An¬ 
swers  thereto  by  other  parties  may  be 
filed  within  5  days  of  the  service  of  such 
applications. 

(3)  The  presiding  officer  shall  rule  on 
such  applications  within  5  days  of  the 
filing  of  such  application  or  answers 
thereto. 

(4)  Applications  to  file  such  appeals 
absent  consent  of  the  presiding  officer 
shall  be  filed  with  the  Administrator 
within  5  days  of  the  denial  of  any  appeal 
by  the  presiding  officer. 

(5)  The  Administrator  will  consider 
the  merits  of  the  appeal  on  the  applica¬ 
tion  and  any  answers  thereto.  No  oral 
argument  will  be  heard  nor  other  briefs 
filed  unless  the  Administrator  directs 
otherwise. 

(6)  Except  under  extraordinary  cir¬ 
cumstances  as  determined  by  the  presid¬ 
ing  officer,  the  taking  of  an  interlocutory 
appeal  will  not  stay  the  hearing. 

(t)  Record.  (1)  Hearings  shall  be 
stenographically  reported  and  tran¬ 
scribed,  and  the  original  transcript  shall 
be  part  of  the  record  and  the  sole  official 
transcript.  Copies  of  the  record  shall  be 
filed  with  the  Hearing  Clerk  and  made 
available  during  Agency  business  hours 
for  public  inspection.  Any  person  desiring 
a  copy  of  the  record  of  the  hearing  or 
any  part  thereof  shall  be  entitled  to  the 
same  upon  payment  of  the  cost  thereof. 

(2)  The  official  transcripts  and  ex¬ 
hibits,  together  with  all  papers  and  re¬ 
quests  filed  in  the  proceeding,  shall  con¬ 
stitute  the  record. 

(u)  Proposed  findings,  conclusions.  (1) 
Within  20  days  of  the  close  of  the  recep¬ 
tion  of  evidence,  or  within  such  longer 
time  as  may  be  fixed  by  the  presiding 
officer,  any  party  may  submit  for  the 
consideration  of  the  presiding  officer  pro¬ 
posed  findings  of  fact,  conclusions  of  law, 
and  a  proposed  rule  or  order,  together 
with  reasons  therefor  and  briefs  in  sup¬ 
port  thereof.  Such  proposals  shall  be  in 
writing,  shall  be  served  upon  all  parties, 
and  shall  contain  adequate  references  to 
the  record  and  authorities  relied  on. 

(2)  The  record  shall  show  the  presid¬ 
ing  officer’s  ruling  on  the  proposed  find¬ 
ings  and  conclusions  except  when  his 
order  disposing  of  the  proceeding  other¬ 
wise  informs  the  parties  of  the  action 
taken  by  him  thereon. 
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(v)  Decision  of  the  presiding  officer. 

(1)  Unless  extended  by  the  Administra¬ 
tor,  the  Presiding  Officer  shall  issue  and 
file  with  the  Hearing  Clerk  his  decision 
within  30  days  (or  within  10  days  in  the 
case  of  a  hearing  requested  under  §  85.- 
613 (m) )  after  the  period  for  filing  pro¬ 
posed  findings  as  provided  for  in  para¬ 
graph  (u)  of  this  section  has  expired. 

(2)  The  presiding  officer’s  decision 
shall  become  the  decision  of  the  Admin¬ 
istrator  (i) ,  when  no  notice  of  intention 
to  appeal  as  described  in  paragraphs  (w) 
and  (x)  of  this  section  is  filed,  30  days 
after  the  issuance  thereof  (or  10  days 
in  the  case  of  a  hearing  requested  under 
§85.316(m>),  unless  in  the  interim  the 
Administrator  shall  have  taken  action 
to  review  or  stay  the  effective  date  of  the 
decision;  or  (ii) ,  when  a  notice  of  inten¬ 
tion  to  appeal  is  filed  but  the  appeal  is 
not  perfected  as  required  by  paragraph 

(w)  of  this  section,  5  days  after  the 
period  allowed  for  perfection  of  an  ap¬ 
peal  has  expired  unless  within  that  5 
day  period,  the  Administrator  shall  have 
taken  action  to  review  or  stay  the  effec¬ 
tive  date  of  the  decision. 

(3)  The  presiding  officer’s  decision 
shall  include  a  statement  of  findings  and 
conclusions,  as  well  as  the  reasons  or 
basis  therefore,  upon  all  the  material  is¬ 
sues  of  fact  of  law  presented  on  the 
record  and  an  appropriate  rule  or  order. 
Such  decision  shall  be  supported  by  sub¬ 
stantial  evidence  and  based  upon  a  con¬ 
sideration  of  the  whole  record. 

(4)  At  any  time  prior  to  the  issuance 
of  his  decision,  the  Presiding  Officer  may 
reopen  the  proceeding  for  the  reception 
of  further  evidence.  Except  for  the  cor¬ 
rection  of  clerical  errors,  the  jurisdiction 
of  the  presiding  officer  is  terminated 
upon  the  issuance  of  his  decision. 

(w)  Appeal  from  the  decision  of  the 
presiding  officer.  (1)  Any  party  to  a  pro¬ 
ceeding  may  appeal  the  Presiding  Offi¬ 
cer’s  decision  to  the  Administrator;  pro¬ 
vided,  That  within  10  days  after  issu¬ 
ance  of  the  Presiding  Officer’s  decision 
such  party  files  a  notice  of  intention  to 
appeal  and  an  appeal  brief  within  30 
days  of  such  decision. 

(2)  When  an  appeal  is  taken  from  the 
decision  of  the  Presiding  Officer,  any 
party  may  file  a  brief  with  respect  to 
such  appeal.  The  brief  shall  be  filed 
within  20  days  of  the  date  of  the  filing 
of  the  appellant’s  brief. 

(3)  Any  brief  filed  pursuant  to  this 
paragraph  shall  contain  in  the  order  in¬ 
dicated,  the  following : 

(i)  A  subject  index  of  the  matter  in  the 
brief,  with  page  references,  and  a  table  of 
cases  (alphabetically  arranged)  text¬ 
books,  statutes,  and  other  material  cited, 
with  page  references  thereto; 

(ii)  A  specification  of  the  issues  in¬ 
tended  to  be  urged;  provided,  however, 
That  in  the  case  of  a  hearing  requested 
under  §  85.613(m),  the  brief  shall  be  re¬ 
stricted  to  the  following  issues; 

(A)  Whether  tests  were  properly  con¬ 
ducted,  and 

(B)  Whether  sampling  methods  have 
been  properly  applied. 

(iii)  The  argument  presenting  clearly 
the  points  of  fact  and  law  relied  upon 


in  support  of  the  position  taken  on  each 
issue,  with  specific  page  references  to  the 
record  and  the  legal  or  other  material 
relied  upon;  and 

(iv)  A  proposed  form  of  rule  or  order 
for  the  Administrator’s  consideration  if 
different  from  the  rule  or  order  contained 
in  the  presiding  officer’s  decision. 

<4)  No  brief  in  excess  of  40  pages  shall 
be  filed  without  leave  of  the  Adminis¬ 
trator. 

(5)  Oral  argument  will  be  allowed  in 
the  discretion  of  the  Administrator. 

(x)  Summary  appeal.  (1)  In  the  case 
of  a  hearing  requested  under  §  85.613 
(m) ,  the  Administrator  shall  require  that 
any  appeal  taken  from  the  decision  of  the 
Presiding  Officer  be  conducted  under  this 
paragraph. 

(2)  Any  party  to  the  proceeding  may 
appeal  the  Presiding  Officer’s  decision  to 
the  Administrator  by  filing  a  notice  of 
appeal  within  10  days. 

(3)  The  notice  of  appeal  shall  be  in  the 
form  of  a  brief,  and  shall  conform  to  the 
requirements  of  paragraph  (w)  (3)  of  the 
section. 

(4)  Within  10  days  after  a  notice  of 
appeal  from  the  decision  of  the  Presiding 
Officer  is  filed  under  this  paragraph,  any 
party  may  file  a  brief  with  respect  to 
such  appeal. 

(5)  No  brief  in  excess  of  15  pages  shall 
be  filed  without  leave  of  the  Adminis¬ 
trator. 

(6)  Oral  argument  will  not  be  allowed. 

(y)  Review  of  the  presiding  officer’s  de¬ 
cision  in  absence  of  appeal.  (1)  If,  after 
the  expiration  of  the  period  for  taking  an 
appeal  as  provided  for  by  paragraphs  (w) 
or  (x)  of  this  section,  no  notice  of  inten¬ 
tion  to  appeal  the  decision  of  the  pre¬ 
siding  officer  has  been  filed,  or  if  filed,  not 
perfected,  the  Hearing  Clerk  shall  so  no¬ 
tify  the  Administrator. 

(2)  The  Administrator,  upon  receipt 
of  notice  from  the  Hearing  Clerk  that 
no  notice  of  intention  to  appeal  has  been 
filed,  or  if  filed,  not  perfected  pursuant 
to  paragraphs  (w)  or  (x)  of  this  section, 
may,  on  his  own  motion,  within  the  time 
limits  specified  in  paragraph  (v)  (2)  of 
this  section,  review7  the  decision  of  the 
Presiding  Officer.  Notice  of  the  intention 
of  the  Administrator  to  review  the  de¬ 
cision  of  the  Presiding  Officer  shall  be 
given  to  all  parties  and  shall  set  forth 
the  scope  of  such  review  and  the  issues 
which  shall  be  considered  and  shall  make 
provision  for  filing  of  briefs. 

(z)  Decision  on  appeal  or  review.  (1) 
Upon  appeal  from  or  review7  of  the  Pre¬ 
siding  Officer’s  decision,  the  Administra¬ 
tor  shall  consider  such  parts  of  the  rec¬ 
ord  as  are  cited  or  as  may  be  necessary 
to  resolve  the  issues  presented  and  in 
addition  shall,  to  the  extent  necessary  or 
desirable,  exercise  all  the  powers  which 
he  could  have  exercised  if  he  had  pre¬ 
sided  at  the  hearing. 

(2)  In  rendering  his  decision,  the  Ad¬ 
ministrator  shall  adopt,  modify  or  set 
aside  the  findings,  conclusions,  and  rule 
or  order  contained  in  the  decision  of  the 
Presiding  Officer  and  shall  set  forth  in 
his  decision  a  statement  of  the  reasons 
or  bases  for  his  action. 


(3)  In  those  cases  where  the  Adminis¬ 
trator  believes  that  he  should  have  fur¬ 
ther  information  or  additional  views  of 
the  parties  as  to  the  form  and  content 
of  the  rule  or  order  to  be  issued,  the  Ad¬ 
ministrator,  in  his  discretion,  may  with¬ 
hold  final  action  pending  the  receipt  of 
such  additional  information  or  views,  or 
may  remand  the  case  to  the  Presiding 
Officer. 

(4)  Any  decision  rendered  under  this 
paragraph  which  completes  disposition 
of  a  case  shall  be  a  final  decision  of  the 
Administrator. 

(aa)  Reconsideration.  Within  twenty 
(20)  days  after  issuance  of  the  Admin¬ 
istrator’s  decision,  any  party  may  file 
with  the  Administrator  a  petition  for 
reconsideration  of  such  decision,  setting 
forth  the  relief  desired  and  the  grounds 
in  support  thereof.  Any  petition  filed  un¬ 
der  this  subsection  must  be  confined  to 
new  questions  raised  by  the  decision  or 
final  order  and  upon  which  the  petitioner 
had  not  opportunity  to  argue  before  the 
Presiding  Officer  or  the  Administrator. 
Provided,  however.  That  in  the  case  of  a 
hearing  requested  under  §85.613(m), 
such  new  questions  shall  be  limited  to 
the  issues  of  (1)  whether  tests  were 
properly  conducted,  and  (2)  whether 
sampling  methods  have  been  properly 
applied. 

Any  party  desiring  to  oppose  such  a 
petition  shall  file  and  answer  thereto 
within  ten  (10)  days  after  the  filing  of 
the  petition.  The  filing  of  a  petition  for 
reconsideration  shall  not  operate  to  stay 
the  effective  date  of  the  decision  or  order 
or  to  toll  the  running  of  any  statutory 
time  period  affecting  such  decision  or 
order  unless  specifically  so  ordered  by 
the  Administrator. 

(bb)  Accelerated  decision;  dismissal. 
(1)  The  Presiding  Officer,  upon  motion 
of  any  party  or  sua  sponte,  may  at  any 
time  render  an  accelerated  decision  in 
favor  of  the  Agency  or  the  manufac¬ 
turer  as  to  all  or  any  part  of  the  pro¬ 
ceeding,  without  further  hearing  or  upon 
such  limited  additional  evidence  such  as 
affidavits  as  he  may  require,  or  dismiss 
any  party  with  prejudice,  under  any  of 
the  following  conditions: 

(1)  Failure  to  state  a  claim  upon  which 
relief  can  be  granted,  or  direct  or  collat¬ 
eral  estoppel; 

(ii)  There  is  no  genuine  issue  of  mate¬ 
rial  fact  and  a  party  is  entitled  to  judg¬ 
ment  as  a  matter  of  law ;  or 

(iii)  Such  other  and  further  reasons 
as  are  just,  including  specifically  failure 
to  obey  a  procedural  order  of  the  pre¬ 
siding  officer. 

(2)  If  under  this  paragraph  an  ac¬ 
celerated  decision  is  issued  as  to  all  the 
issues  and  claims  joined  in  the  proceed¬ 
ing,  the  decision  shall  be  treated  for 
the  purposes  of  these  procedures  as  the 
decision  of  the  presiding  officer  as  pro¬ 
vided  in  paragraph  (p)  of  this  section. 

(3)  If  under  this  paragraph,  judgment 
is  rendered  on  less  than  all  issues  or 
claims  in  the  proceeding,  the  presiding 
officer  shall  determine  what  material 
facts  exist  without  substantial  contro¬ 
versy  and  what  material  facts  are  ac¬ 
tually  and  in  good  faith  controverted. 
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He  shall  thereupon  issue  an  order  spec¬ 
ifying  the  facts  which  appear  without 
substantial  controversy,  and  the  issues 
and  claims  upon  which  the  hearing  will 
proceed. 

(cc)  Conclusion  of  hearing.  (1)  If, 
after  the  expiration  of  the  period  for 
taking  an  appeal  as  provided  for  by 
paragraphs  (w)  and  (x)  of  this  section, 
no  appeal  has  been  taken  from  the  pre¬ 
siding  officer’s  decision,  and  after  the 
expiration  of  the  period  for  review  by 
the  Administrator  on  his  own  motion  as 
provided  for  by  paragraph  (y)  of  this 
section,  the  Administrator  does  not  move 
to  review  such  decision,  the  hearing  will 
be  deemed  to  have  ended  at  the  expira¬ 
tion  of  all  periods  allowed  for  such  ap¬ 
peal  and  review. 

(2)  If  an  appeal  of  presiding  officer’s 
decision  is  taken  pursuant  to  paragraph 
(w)  and  (x)  of  this  section,  or  if,  in 
the  absence  of  such  appeal  the  Admin¬ 
istrator  moves  to  review  the  decision  of 
the  presiding  officer  pursuant  to  para¬ 
graph  (y)  of  this  section,  the  hearing 
will  be  deemed  to  have  ended  upon  the 
rendering  of  a  final  decision  by  Admin- , 
istrator. 

(dd)  Judicial  review.  (1)  The  Admin¬ 
istrator  hereby  designates  the  Deputy 
General  Counsel,  Environmental  Pro¬ 
tection  Agency  as  the  officer  upon  whom 
copy  of  any  petition  for  judicial  review 
shall  be  served.  Such  officer  shall  be 
responsible  for  filing  in  the  court  the 
record  on  which  the  order  of  the  Ad¬ 
ministrator  is  based. 

(2)  Before  forwarding  the  record  to 
the  court,  the  Agency  shall  advise  the 
petitioner  of  costs  of  preparing  it  and 
as  soon  as  payment  to  cover  fees  is  made, 
shall  forward  the  record  to  the  court. 

Appendix  VTII 


«  TABLE  P — BATCH  CODE  LETTERS 


Batch  size: 


Code  letter 


2  to  8  — 
9  to  15  ... 
16  to  25  _ 
26  to  50  .. 
51  to  90  . 
91  to  150 
151  to  280 


A 

B 

C 

D 

E 

P 

G 


Table  U— Sequence  for  inspection  of  batches 


Batch  code  letter 

1st  sequence 

• 

2d  sequence 

Number 
consecutive 
batches 
required  to 
be  inspected 

Inspection 

criteria 

Number 
consecutive 
batches 
required  to 
be  accepted 

Number 
consecutive 
batches 
required  to 
be  inspected 

Inspection 

criteria 

Number 
consecutive 
batches 
required  to 
be  accepted 

A,  B _ _ 

1 

Tightened _ 

1 

4 

Tightened . 

2 

C,  D . . . 

2 

_ do _ 

2 

4 

. do . . 

2 

E _ _ _ 

2 

Normal _ 

2 

6 

_ do . 

3 

F _ _ 

1 

1 

4 

CL... _ _ 

1 

. do . 

1 

4 

. do . 

2 

Table  III.— Sampling  plans  for  normal  inspection 

Batch  code  letter  Test  sample 

Cumulai 
Test  sample  test  sarr 
size  size 

tive 

Inspection  criteria 

Acceptance 

No. 

Rejection 

No. 

A _ 

_ _ _ _ 1st 

2 

2 

0 

1 

B . . 

3 

3 

0 

1 

C . 

2 

2 

l1) 

2 

2d 

2 

4 

(') 

2 

3d 

2 

6 

0 

2 

4  th 

2 

8 

0 

3 

5th 

2 

10 

1 

3 

6th 

2 

12 

1 

3 

7th 

2 

14 

2 

3 

D . 

- - - ,1st 

2 

2 

0) 

2 

2d 

2 

4 

(>) 

2 

3d 

2 

6 

0 

2 

4th 

2 

8 

0 

3 

5th 

2 

10 

1 

3 

6th 

2 

12 

1 

3 

7th 

2 

14 

2 

3 

E _ 

3 

3 

t') 

2 

2d 

3 

6 

0 

3 

3d 

3 

9 

0 

3 

4th 

3 

12 

1 

4 

5th 

3 

15 

2 

4 

6th 

3 

18 

3 

5 

7th 

3 

21 

4 

5 

F _ 

5 

5 

0) 

3 

2d 

5 

10 

0 

3 

3d 

5 

15 

l 

4 

4th 

5 

20 

2 

5 

5th 

5 

25 

3 

6 

6th 

5 

30 

4 

6 

7th 

5 

35 

6 

7 

a . 

8 

8 

0) 

4 

2d  . 

8 

16 

1 

5 

3d 

8 

24 

2 

6 

4th 

8 

32 

3 

7 

5th 

8 

40 

5 

8 

6th 

8 

38 

7 

9 

7th 

8 

56 

9 

10 

1  Acceptance  not  permitted  at  this  sample  sire. 
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Batch  code  letter 

Test  sample 

Test  sample 
size 

Cumulative 
test  sample 
size 

Inspection  criteria 

Acceptance  Rejection 
No.  No. 

A _ 

.  1st 

3 

3 

0 

1 

B _ 

. .  1st 

3 

3 

0  - 

1 

C . 

. 1st 

3 

3 

0) 

2 

2d 

3 

6 

(■) 

2 

3d 

3  9 

0 

2 

4th 

3 

12 

0 

3 

5th 

3 

15 

1 

3 

6th 

3 

18 

1 

3 

7th 

3 

21 

2 

3 

D . 

. .  1st 

3 

3 

(>) 

2 

2d 

3 

6 

C1) 

2 

3d 

3 

9 

0 

2 

4th 

3 

12 

0 

3 

5th 

3 

15 

1 

3 

6th 

3 

18 

1 

3 

7th 

3 

21 

2 

3 

E. . 

.  1st 

3 

3 

(») 

2 

2d 

3 

6 

(>) 

2 

3d 

3 

9 

0 

2 

4th 

3 

12 

0 

3 

5th 

3 

15 

l 

3 

6th 

3 

18 

l  * 

3 

7th 

3 

21 

2 

3 

F . 

_ _ 1st 

5 

5 

(*) 

2 

2d 

5 

10 

0 

3 

3d 

5 

15 

0 

3 

4th 

5 

20 

1 

4 

5th 

5 

25 

2 

4 

6th 

5 

30 

3 

5 

7th 

5 

35 

4 

5 

O . 

.  1st 

8 

8 

(>) 

3 

2d 

8 

16 

0 

3 

3d 

8 

24 

1 

4 

4th 

8 

32 

2 

5 

5th 

8 

40 

3 

6 

6th 

8 

48 

4 

6 

7th 

8 

56 

6 

7 

1  Acceptance  not  permitted  at  this  sample  size. 
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